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SIGNIFICANT ITEMS 





ANNOUNCEMENTS 
34-13091 SEC has ordered a public 
investigatory and rulemaking 
proceeding to ascertain 
facts, conditions, practices 
and other matters relating to 
short sales of securities reg- 
istered, or admitted to unlist- 
ing trading privileges, on na- 
tional securities exchanges 
(File No. S7-665—Comment 
Period Expires March 1, 








The following (eigasee-rete = 
tion rule proposals and/or adoptions. 


34-13078 
34-13079 


34-13080 


33-5791 ADOPTION OF AMEND- 
MENTS TO FORM S-7 AND 
FORM S-16 WHICH MAKE 
THESE FORMS AVAILABLE 
TO A LARGER NUMBER 
OF ISSUERS, AND RE- 
SCINDING FORM S-9 
UNDER THE SECURITIES 
ACT OF 1933 


33-5792 CONSIDERATION OF POS- 
SIBLE AMENDMENTS TO 
FORM. S-16 WHICH 
WOULD MAKE THAT 
FORM AVAILABLE TO A 
LIMITED CATEGORY OF 
LARGE COMPANIES FOR 
USE IN REGISTERING 
CERTAIN PRIMARY OF- 
FERINGS OF SECURITIES 
UNDER THE SECURITIES 
ACT OF 1933 (File No. S7- 
666—Comment Period Ex- 
pires February 18, 1977) ... 


34-13092 PROPOSED FOR COM- 
MENT AN ALTERNATIVE 
VERSION OF PROPOSED 
RULE 10b-21 AS WELL AS 
AMENDMENTS TO PARA- 
GRAPHS (a)(6) AND (a)(7) 
OF RULE 17a-3 UNDER 
THE SECURITIES EX- 
CHANGE ACT OF 1934 
(File No. S7-510—Comment 
Period Expires February 10, 
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Securities Act of 1933 





Title 17—Commodity and Securities Exchanges 


OPINIONS Chapter IK-SECURITIES AND EXCHANGE COMMISSION 
34-13076 MELVIN Y. ZUCKER [Release No. 33-5767 A] 
Where reliance placed by presi- 
dent of member of registered securi- Part 239—FORMS PRESCRIBED UNDER THE SECURI- 
ties association on subordinate was TIES ACT OF 1933 
unwarranted, association's findings 
that president was responsible for Registration of Securities to be Offered or Sold Pursuant to 
member's failure to comply with net Certain Employee Benefit Plans; Correction 
capital and reporting requirements 
sustained, and sanctions imposed In FR Doc. 76-35227 appearing at page 52662 in the 
on president affirmed. FEDERAL REGISTER of December 1, 1976 (Securities Act 
Release No. 33-5767, November 22, 1976), the following 
34-13077 DANIEL LANKTREE corrections should be made. 
Proceedings with respect to Lank- 
tree dismissed. |. On page 52665, the Calculation of Registration Fee portion 
of the cover page of Form S-8 should be changed by 
34-13081 NASSAR AND COMPANY, substituting “Proposed maximum offering price per share” for 
INC. “Proposed minimum offering price per share,” so that that 
Where corporation's appli- portion now reads as follows: 
cation for registration as a 
broker and dealer was filed b : ; 
only a few months after the Calculation of Registration Fee 
Commission had entered an 
order revoking its previous : Proposed Proposed 
registration and barring its Title of ee ee 
sole stockholder from the se- securities to Amount to offering aggregate Amount of 
curities industry in any ca- be be price per offering registra- 
pacity, where that prior order registered registered share price tion fee 
was based on serious viola- 
tions of the antifraud provi- ll. On page 52665, column 3, Note 3 to General Instruction E 
sions of the securities stat- should be changed by substituting the word “person” for the 
utes, where an appeal from word “plan” so that the Note now reads as follows: 
that prior order was still 
pending undisposed of in the “3. The term “person” as used in General Instruction E 
Court of Appeals, where shall be the same as is set forth in Rule 144 (a)(2) 
firm's former controlling per- under the Act.” 
son was its sole stockholder, 
ad mere Grete eee Ill. On page 52666, column 1, Instruction 3 of Item 3 of 
other showing of changed “Information Required in the Prospectus” should be deleted 
circumstances, held, in the entirely and the following substituted therefor: 
public interest to deny the 
application ................ 1221 “3. In case a number of options are outstanding having 
different prices and expiration dates, the options may 
IA-562 JOSE PH P. DANGELO be grouped by prices and dates. If this produces more 
D'Angelo barred from as- than five separate groups then there may be shown 
sociation with any invest- only the range of the expiration dates and the average 
ment adviser .........----- 1263 purchase prices, i.e., the aggregate purchase price of 


all securities of the same class called for by all out- 
standing options to purchase securities of that class 
divided by the number of securities of such class so 
called for.” 


IV. On page 52667, column 1, Instruction 1 to Item 14 of 
“Information Required in the Prospectus” should be changed 
by substituting “Summary of Operations” for “Summary of 
Earnings” so that Instruction 1 now reads as follows: 


“Instructions. 1. If the annual report of the issuer to its 
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security holders for its last fiscal year includes a 
summary of operations substantially meeting the above 
requirements and Management's Discussion and Anal- 
ysis of the Summary of Operations, when applicable, 
such summary and discussion may be incorporated by 
reference in the prospectus, provided copies of the 
report containing such information are filed as an 
exhibit to the registration statement.” 


V. On page 52667, column 1, Instruction 2 to Item 14 should 
be changed by deleting the word “net” from the phrase “net 
income before extraordinary items” so that instruction 2 now 
reads as follows: 


“2. Subject to appropriate variation to conform to the 
nature of the business, ‘the following items shall be 
included: net sales or operating revenues; cost of 
goods sold or operating expenses (or gross profit); 
interest charges; income taxes; income before extraor- 
dinary items; extraordinary items, and net income.” 


George A. Fitzsimmons 
Secretary 


December 17, 1976 





SECURITIES ACT OF 1933 
Release No. 5786/December 16, 1976 


Administrative Proceeding Nos. 3-4880 through 3-4886 
In the Matter of 

Schedule D Offering Sheets filed by 

DAL-TEX PETROLEUM COMPANY 


Dallas, Texas 


FINDINGS AND ORDER PERMANENTLY SUSPENDING 
REGULATION B EXEMPTION 


E. Henderson No. 7 
(File No. 20-2113A1, 3-4884) 


J.J. Perkins No. 2 
(File No. 20-2113A2, 3-4885) 


ORDER VACATING TEMPORARY ORDERS SUSPENDING 
REGULATION B EXEMPTION 


JJ. Perkins No. 3 
(File No. 20-2113A4, 3-4880) 


J.J. Perkins No. 4 
(File No. 20-2113A5, 3-4881) 


Preston No. 1 
(File No. 20-2113A6, 3-4882) 


Preston No. 2 
(File No. 20-2113A7, 3-4883) 


Dal-Tex No. 3 
(File No. 20-2113A3, 3-4886) 


In these proceedings to determine whether the temporary 
suspension of the Regulation B exemption from registration 
under the Securities Act of 1933 with respect to certain of its 
offerings of fractional undivided interests in oil and gas leases 
should be made permanent or vacated, DalTex Petroleum 
Company (‘DalTex”) has, without admitting or denying the 
allegations in the orders for proceedings, submitted offers of 
settlement which the Commission has determined to accept. 


On the basis of the orders for proceedings and the offers of 
settlement, it is found that: 


(1) Sam Spector, President of DalTex, filed for volun- 
tary bankruptcy in December 1973 and that case is still 
pending and William Spector, secretary-treasurer of 
DalTex, filed for voluntary bankruptcy on October 3, 
1975 and that case is still pending. 


(2) Pursuant to Rules 330(a) and 330(b) of Regulation 
B, no exemption under Regulation B is available for 
DalTex because the offering sheets failed to comply 
with the provisions of said Rules by failing to disclose 
that: 


(a) Sam Spector, President of DalTex, had filed 
voluntary bankruptcy in December 1973, and that 
the case is still pending and 


(b) William Spector, Secretary-Treasurer of 
DalTex had filed voluntary bankruptcy on Octo- 
ber 3, 1975 and that such case is still pending. 


(3) That with respect to J.J. Perkins No. 2 offering (File 
No. 20-2113A2) no exemption was available for such 
offering pursuant to Rule 310(d) of Regulation B be- 
cause DalTex sold interests in the offering and ac- 
cepted payment without delivering to purchasers a 
copy of the offering sheet at least 48 hours before the 
sale. 
In view of the foregoing IT IS ORDERED, pursuant to Rule 
334 of Regulation B under the Securities Act of 1933, that the 
exemption for registration with respect to DalTex’s E. Hender- 
son No. 7(File No. 20-2113A1, 3-4884) and J.J. Perkins No. 2 
(File No. 20-2113A2, 3-4885) offerings be, and hereby are, 
permanently suspended. 


It is FURTHER ORDERED that the orders of January 7, 1976 
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temporarily suspending the Regulation B exemption for 
DalTex’s J.J. Perkins No. 3 (20-2113A4), J.J. Perkins No. 4 
(20-2113A5), Preston No. 1 Lease (20-2113A6), Preston No. 
2 Lease (20-2113A7) and DalTex No. 3 (20-2113A3) offer- 
ings be, and hereby are, vacated. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES ACT OF 1933 
Release No. 5787/December 16, 1976 


Administrative Proceedings 

File Nos. 3-4893 through 3-4903 and 3-4905 through 3-4909 
In the Matter of 

Schedule D Offering Sheets filed by 

TRI-STATE OIL & GAS, INC. 


Houston, Texas 


FINDINGS AND ORDER PERMANENTLY SUSPENDING 
REGULATION B EXEMPTION 


No. 1 Barrett 
(File No. 20-2055A40, 3-4907) 


No. 2 Wallace 
(File No. 20-2055A42, 3-4909) 


ORDER VACATING TEMPORARY ORDERS SUSPENDING 
REGULATION B EXEMPTION 


P.H. Pace No. 1 
(File No. 20-2055A7, 3-4893) 


Libb Wallace #1 
(File No. 20-2055A19, 3-4894) 


#1 Sirios Brothers 
(File No. 20-2055A27, 3-4895) 


F.R. Wittig No. 1 
(File No. 20-2055A29, 3-4896) 


Bell Berman #3 
(File No. 20-2055A30, 3-4897) 


Bell Berman #4 
(File No. 20-2055A31, 3-4898) 


1202/SEC DOCKET 


Tri-State #1 Wallace-Bassett 
(File No. 20-2055A32, 3-4899) 


W.R. McQuire #3 
(File No. 20-2055A33, 3-4900) 


P.H. Pace #5 
(File No. 20-2055A34, 3-4901) 


Tri-State Henderson #1 
(File No. 20-2055A35, 3-4902) 


Tri-State R.E. McMillian #2 
(File No. 20-2055A36, 3-4903) 


Tri-State Sirios Brothers #2 
(File No. 20-2055A37, 3-4904) 


Tri-State #1 Sirios-United Bank 
(File No. 20-2055A38, 3-4905) 


Tri-State #1 Hunt Ranch 
(File No. 20-2055A39, 3-4906) 


Tri-State Lovercheck No. 1 
(File No. 20-2055A41, 3-4908) 


In these proceedings to determine whether the temporary 
suspension of the Regulation B exemption from registration 
under the Securities Act of 1933 with respect to certain of its 
offerings of fractional undivided interests in oil and gas leases 
should be made permanent or vacated, Tri-State Oil & Gas, 
Inc. has, without admitting or denying the allegations con- 
tained in the orders for proceedings, submitted offers of 
settlement which the Commission has determined to accept. 


On the basis of the orders for proceedings and the offers of 
settlement, it is found that: 


(1) With respect to No. 1 Barrett (20-2055A40) and No. 
2 Wallace (20-2055A42), no exemption is available for 
these offerings under Regulation B according to Rule 
306(a)(2) [17 CFR 230.306(a)(2)] because Petco Oil & 
Gas, Inc., an affiliate of Tri-State Oil & Gas, Inc. was 
restrained and enjoyed preliminarily on October 16, 
1975, by the District Court of the State of Oklahoma, in 
and for the County of Oklahoma, from offering or 
selling securities in the form of fractional undivided 
working interests in oil and gas leases, without comply- 
ing with Sections 201 and 301 of the Oklahoma 
Securities Act. 

(2) No exemption is available for these offerings under 
Regulation B because the offering sheets used failed to 
comply with Rules 330(a) and 330(b) of Regulation B 
[17 CFR 230.330(a) and (b)] by failing to disclose that 
on October 16, 1975, Petco Oil & Gas, Inc., an affiliate 
of Tri-State Oil & Gas, Inc., was restrained and en- 














joined preliminarily by the District Court of the State of 
Oklahoma in and for the County of Oklahoma from 
offering or selling securities within and from the State of 
Oklahoma, including securities in the form of fractional 
undivided working interests in oil and gas leases, 
without complying with Sections 201 and 301 of the 
Oklahoma Securities Act. 


Respondent further consents to entry of an order providing 
that the temporary suspension orders entered in the above 
filings on January 20, 1976 shall become permanent and 
remain in effect unless and until modified or vacated by the 
Commission. 


In view of the foregoing IT IS ORDERED pursuant to Rules 
334 and 336 of Regulation B that the exemption for registra- 
tion for Tri-State Oil & Gas No. 1 Barrett (20-2055A40, 3- 
4907) and No. 2 Wallace (20-2055A42, 3-4909) offerings be, 
and hereby are, permanently suspended. 


It is FURTHER ORDERED, that the orders of January 20, 
1976 temporarily suspending the Regulation B exemption for 
Tri-State Oil and Gas offerings above captioned (File Nos. 
2055A7, A19, A27, A29 through A39 and A41, as more 
particularly set forth in the caption to this Order) be, and 
hereby are, vacated. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES ACT OF 1933 
Release No. 5788/December 16, 1976 


Administrative Proceeding 

File No. 3-4863 

In the Matter of 

a Schedule D Offering Sheet filed by 
SHAY OIL COMPANY 

#1 Kimball-State Prospect 

(File No. 20-1830A7) 


FINDINGS AND ORDER PERMANENTLY SUSPENDING 
REGULATION B EXEMPTION 


In these proceedings to determine whether the temporary 
suspension of the Regulation B exemption from registration 


under the Securities Act of 1933 with respect to an offering of 
fractional undivided interests in oil and gas leases should be 
made permanent Shay -Oil Company has submitted an offer 
of settlement which the Commission has determined to 
accept. 


On the basis of the orders for proceedings and the offers of 
settlement, it is found that no exemption was available for this 
offering because the offeror failed to comply with Rules 
318(a) and 318(b) [17CFR 230.318(a) and (b)], and 310(b) 
and 316(b) under Regulation B of the Securities Act of 1933. 


A hearing was requested by Shay Oil Company on January 
14, 1976. The request was subsequently withdrawn on March 
23, 1976. Therefore, the Commission finds that it is in the 
public interest and the protection of investors that the exemp- 
tion be permanently suspended. 


Accordingly, IT IS ORDERED, pursuant to Rules 334 and 
336 of Regulation B under the Securities Act of 1933, that the 
exemption from registration with respect to the Shay Oil 
Company's #1 Kimball-State Prospect (20-1830A7) offering 
be, and hereby is permanently suspended. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES ACT OF 1933 
Release No. 5789/December 16, 1976 


ADMINISTRATIVE PROCEEDINGS 
File Nos. 3-4866 through 3-4871 

In the Matter of 

Schedule D Offering Sheets filed by 
PETCO OIL & GAS, INC. 

Oklahoma City, Oklahoma 


FINDINGS AND ORDER PERMANENTLY SUSPENDING 
REGULATION B EXEMPTION 


#19 Rockleman 
(File No. 20-2083A20, 3-4868) 


#20 Eck 
(File No. 20-2083A21, 3-4867) 
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#18 Victoria 
(File No. 20-2083A22, 3-4866) 


ORDER VACATING TEMPORARY SUSPENSION OF THE 
REGULATION B EXEMPTION 


#1 W. Nekuza 
(File No. 20-2083A17, 3-4871 


#1 South Tuskegee 
(File No. 20-2083A18, 3-4870 


#2 C.H. Marley 
(File No. 20-2083A19, 3-4869 


In these proceedings to determine whether the temporary 
suspension of the Regulation B exemption from registration 
under the Securities Act of 1933 with respect to certain of its 
offerings of fractional undivided interests in oil and gas leases 
should be made permanent or vacated, Petco Oil & Gas, Inc. 
(Petco) has, without admitting or denying the allegations in 
the orders for proceedings, submitted offers of settlement 
which the Commission has determined to accept. On the 
basis of the orders for proceedings and the offers of settle- 
ment, it is found that: 


(1) Petco Oil & Gas, Inc. was on October 16, 1975 
preliminarily enjoined by the District Court of the State 
of Oklahoma, in and for the County of Oklahoma, from 
offering or selling securities in the form of fractional 
undivided working interests in oil and gas leases with- 
out complying with Sections 201 and 301 of the 
Oklahoma Securities Act. 


(2) The offering sheets for Petco’s #19 Rockleman (20- 
2083A20), #20 Eck (20-2083A21) and #18 Victoria 
(20-2083A22) failed to comply with Rules 330(a) and 
330(b) of Regulation B in that they failed to disclose 
that on October 16, 1975 Petco was preliminarily 
enjoined by the District Court of the State of Okla- 
homa, in and for the County of Oklahoma, from offering 
or selling securities in the form of fractional undivided 
working interest in oil and gas leases without complying 
with Sections 201 and 301 of the Oklahoma Securities 
Act. 


In view of the foregoing IT |S ORDERED pursuant to Rule 
334 of Regulation B under the Securities Act of 1933, that the 
exemption from registration with respect to Petco’s #19 
Rockleman (20-2083A20), #20 Eck (20-2083A21) and #18 
Victoria (20-2083A22) offerings be, and hereby is, perma- 
nently suspended. 


IT IS FURTHER ORDERED that the orders of December 17, 
1975 temporarily suspending the Regulation B exemption for 
Petco’s #1 W. Nekuza (20-2083A17), #1 South Tuskegee 
(20-2083A18), and #2 C.H. Marley (20-2083A19) offerings 
be, and hereby are, vacated. 
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By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES ACT OF 1933 
Release No. 5790/December 16, 1976 


ADMINISTRATIVE PROCEEDINGS 
File Nos. 3-4864 and 3-4865 
In the Matter of 


Schedule D Offering Sheet filed by 
U.S. CRUDE OIL & GAS, INC. 
Oklahoma City, Oklahoma 


FINDINGS AND ORDER PERMANENTLY SUSPENDING 
REGULATION B EXEMPTION 


Chase Heirs #1 
(File No. 20-2107A6) 
(Adm. Proc. 3-4865) 


ORDER VACATING TEMPORARY SUSPENSION OF THE 
REGULATION B EXEMPTION 


#1 Pratt 
(File No. 20-2107A3) 
(Adm. Proc. 3-4864) 


In these proceedings to determine whether the temporary 
suspension of the Regulation B exemption from registration 
under the Securities Act of 1933 with respect to certain of its 
offerings of fractional undivided interests in oil and gas leases 
should be made permanent or vacated, U.S. Crude Oil & 
Gas, Inc. (U.S. Crude) has, without admitting or denying the 
allegations in the orders for proceedings, submitted offers of 
settlement which the Commission has determined to accept. 
On the basis of the order for proceedings and the offer of 
settlement, it is found that: 


1. No exemption is available for this offering under 
Regulation B according to Rule 306 (a)(ii) [17 CFR 
230.306(a)(2) because Petco Oil & Gas, Inc., an affili- 
ate of U.S. Crude was restrained and enjoined prelimi- 
narily on October 16, 1975 by the District Court of the 
State of Oklahoma, in and for the County of Oklahoma, 
from offering or selling securities in the form of frac- 
tional undivided working interests in oil and gas leases, 
without complying with Sections 201 and 301 of the 
Oklahoma Securities Act. 

















2. No exemption is available for this offering under 
Regulation B because the offering sheet used failed to 
comply with Rules 330(a) and 330(b) of Regulation B 
[17 CFR 230.330(a) and (b)] by failing to disclose that 
on October 16, 1975, Petco Oil & Gas, Inc., an affiliate 
of U.S. Crude was restrained and enjoined preliminarily 
by the District Court of the State of Oklahoma in and for 
the County of Oklahoma from offering or selling securi- 
ties within and from the State of Oklahoma, including 
securities in the form of fractional undivided working 
interests in oil and gas leases, without complying with 
Sections 201 and 301 of the Oklahoma Securities Act. 


In view of the foregoing IT |S ORDERED, pursuant to Rule 
334 of Regulation B under the Securities Act of 1933, that the 
exemption from registration with respect to U.S. Crude’s 
Chase Heirs #1 Pratt (20-2107A6) offering be, and hereby is, 
permanently suspended. 


IT IS FURTHER ORDERED that the order of December 17, 
1975 temporarily suspending the Regulation B exemption for 
U.S. Crude’s #1 Pratt (20-2107A3) offering be, and hereby 
is, vacated. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES ACT OF 1933 
Release No. 5791/December 20, 1976 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 13083/December 20, 1976 


Adoption of Amendments to Registration Forms and Guide 
and Rescission of Registration Form 


The Securities and Exchange Commission today adopted 
amendments to Form S-7 (17 CFR 239.26) and Form S-16 
(17 CFR 239.27), which make these forms available to a 
larger number of issuers, and rescinded Form S-9 (17 CFR 
239.22), under the Securities Act of 1933 (‘Securities Act’) 
(15 U.S.C. 77a et seq., as amended by Pub. L. No. 94-29 
(June 4, 1975)). These amendments were published for 
comment in Securities Act Release No. 5728 and Securities 
Exchange Act Release No. 12654 (July 26, 1976) (41 FR 
32540) and are adopted substantially as proposed, although 
certain modifications have been made. The Commission has 
determined that the modifications made to Forms S-7 and S- 
16 from those published for comment, which generally repre- 
sent a relaxation of the proposed provisions, do not impose a 
significant additional burden on registrants nor necessitate a 
republication for comment pursuant to the Administrative 
Procedure Act of 1946 (5 U.S.C. 533). 


The Commission also authorized the publication of a related 
amendment to Guide 30 of the Guides for Preparation and 
Filing of Registration Statements under the Securities Act of 
1933 (“Guides”), Securities Act Release No. 4936 (Decem- 
ber 9, 1968) (33 FR 18617), as amended. The amendment to 
Guide 30 is technical in nature and is necessitated by the 
above-mentioned rescission of Form S-9. Therefore, the Com- 
mission has also determined that the opportunity for public 
comment under the Administrative Procedure Act of 1946 is 
unnecessary. 


This release contains a general discussion of the back- 
ground, purpose and effect of the amendments and a brief 
description of certain significant aspects of them. Attention is 
directed to the attached text of the amendments for a more 
complete understanding. 


BACKGROUND AND PURPOSE 


Forms S-7 and S-16 are short registration forms available for 
registration of securities under the Securities Act. Registrants 
eligible to use Forms S-7 and S-16 are permitted to omit from 
the Form S-7 prospectus, or to incorporate by reference in 
the Form S-16 prospectus, substantial information already 
provided to security holders or available to investors in 
material filed with the Commission pursuant to the Securities 
Exchange Act of 1934 (“Exchange Act’) (15 U.S.C. 78a et 
seq., as amended by Pub. L. No. 94-29 (June 4, 1975)). As a 
result, a Form S-7 prospectus generally is simpler and 
shorter than one prepared pursuant to other available forms 
and the burden and expense to registrants of preparing the 
registration statement is reduced; this is true to an even 
greater extent with respect to Form S-16. Also, these short 
form registration statements are usually examined and de- 
clared effective more quickly by the staff. Recently, the 
Commission has taken action to further expedite the review 
of such registration statements by adopting General Instruc- 
tion H to Form S-7 and General Instruction D to Form S-16, 
which request registrants to advise the Division of Corpora- 
tion Finance of their intention to file a registration statement 
on Form S-7 or S-16.1 Such notice would enable the staff to 
promptly review the registrant's Exchange Act reports in order 


_to expedite processing of the registration statement when 


filed. 


There have recently been improvements in the nature and 
extent of the information required to be included in reports 
filed with the Commission and in material provided to security 
holders? pursuant to the requirements of the Exchange Act, 
and the Commission is continuing its efforts to achieve 
greater improvements. The Commission's experience to date 
with the forms as proposed to be amended? and the com- 
ments of the public on the proposals have presented no 
reasons to indicate that expanded availability of the forms is 
not desirable. Therefore, the Commission believes that 
Forms S-7 and S-16 should be made available for use by a 
larger number of registrants subject to the reporting require- 
ments of the Exchange Act. Registrants using these forms 
are reminded of their obligations to make full and prompt 


SEC DOCKET/1205 








announcements of material facts regarding their financial 
condition, notwithstanding compliance with the reporting re- 
quirements of the Exchange Act. The failure of registrants to 
make prompt and accurate disclosure of both favorable and 
unfavorable information to security holders and the investing 
public may violate the Exchange Act and, in the case of a 
registrant making a continuous offering of its securities, may 
also violate the Securities Act if the prospectus is not 
appropriately updated. Therefore, registrants are urged once 
again to review their policies with respect to corporate 
disclosure and endeavor to set up procedures which will 
insure that prompt disclosure is made of all material corporate 
developments.* 


During the past several months, the Commission has acceler- 
ated its program to further integrate, streamline update the 
corporate disclosure system it administers under the Securi- 
ties Act and the Exchange Act. The adoption of these 
amendments is an important step since it permits information 
provided to investors pursuant to the continuous disclosure 
requirements of the Exchange Act to be relied upon in lieu of 
disclosure which otherwise would be required in registration 
statements under the Securities Act. The Commission has 
also adopted a revised Form S-8 in Securities Act Release 
No. 5767 (November 22, 1976) (41 FR 52662) as part of this 
program and has invited public comment on the following 
proposals: to adopt a new registration form to allow a shorter 
prospectus to be used in connection with certain business 
combination transactions, Securities Act Release No. 5744 
(October 4, 1976) (41 FR 43876); to amend the rules 
governing tender offers, incluidng steps to allow persons 
making tender offers to communicate information to offerees 
in a more efficient and understandable form, Securities Act 
Release No. 5731 (August 6, 1976) (41 FR 33004); to amend 
Forms 8-K (17 CFR 249.308) and 10-Q (17 CFR 249.308a) 
under the Exchange Act to reduce the number of current 
reports required to be filed on Form 8-K, Securities Exchange 
Act Release No. 12619 (July 19, 1976) (41 FR 29784); and to 
amend Form S-16 to make it available to a limited category of 
large companies for use in registering certain primary offering 
of securities, Proposed Rules in this issue at page 
(Securities Act Release No. 5792 (December 20, 1976)). It 
has also been announced that the Commission is reviewing 
the procedures availabie to small issuers to raise capital, and 
that proposals may be published soon to solicit comments on 
how these procedures may be simplified. 


ADOPTION OF AMENDMENTS TO FORMS S-7 and S-16 


The amendments adopted today make Forms S-7 and S-16 
available for the registration of securities by a greater number 
of registrants subject to the disclosure requirements of the 
Exchange Act. The Commission has considered all the letters 
of comment received on the proposals, all of which supported 
the primary goal of the proposals, i.e., making the forms more 
widely available for use by registrants. Many of the changes 
suggested by the commentators have been incorporated into 
the amendments adopted today. A discussion of the more 
important amendments is set forth below. 
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RULE AS TO USE OF FORM S-7 (AND FORM S-16)5 
Registrant Must be Subject to Exchange Act. 


The Rule as to Use of Form S-7 presently requires that a 
registrant have a class of equity securities registered pur- 
suant to Section 12(b) of the Exchange Act or be a domestic 
registrant with a class of equity securities registered pursuant 
to Section 12(g) of that Act. The amendments adopted today 
make two changes in this requirement, the first of which was 
proposed in Securities Act Release No. 5613. It makes the 
form available to registrants with any class of securities, debt 
or equity, registered pursuant to Section 12(b) of the Ex- 
change Act. Secondly, in response to numerous comments, 
the Commission has determined to make the form available 
for use by domestic registrants which are required to file 
reports pursuant to Section 15(d) of the Exchange Act. Both 
of these changes reflect the fact that, through reports filed 
with the Commission pursuant to Section 13 of the Exchange 
Act, the information available concerning such registrants is 
substantially similar to the information available concerning 
registrants which were previously permitted to use the form. 
This is particularly so in light of the information concerning the 
management and principal shareholders of a registrant re- 
quired to be included in Part Il of reports on Form 10-K (17 
CFR 249.310) by registrants which have not filed proxy or 
information statements pursuant to Regulation 14A (17 CFR 
240.14a-1 to 240.14a-103) or Regulation 14C (17 CFR 
240.14c-1 to 240.14c-101).6 However, in light of the fact that 
the Form 10-K may not be disseminated to the public as 
widely as other corporate disclosure documents, there has 
been added to the form a new requirement to paragraph (b) 
of the Rule and a new undertaking which relate solely to 
registrants subject to Section 15(d) of the Exchange Act. 


Registrant Must Comply with Requirements of Exchange 
Act. 


In order to meet the present condition to the use of Form S-7, 
a registrant must have complied in all respects, including 
timeliness, with the requirements of Sections 13 and 14 of the 
Exchange Act for three fiscal years prior to the filing of the 
registration statement. 


The amendments adopted today modify the provision to 
require that the registrant have been subject to Section 12 or 
15(d) of that Act? and have filed all material required thereun- 
der for at least thirty-six calendar months prior to the filing of 
the registration statement. This amendment makes Form S-7 
available to a wider range of registrants by allowing compa- 
nies filing reports pursuant to Section 15(d) to use it and by 
slightly reducing the applicable time period. At the same time, 
however, these changes, along with those discussed below 
relating to registrants subject to Section 15(d), will continue to 
assure that sufficient information about registrants using the 
form is available to the investing public through the Exchange 
Act reporting system. 


In addition, the period during which all such reports must 














have been timely filed would be reduced from “three fiscal 
years” to “twelve calendar months.”® This change is intended 
to simplify the determination of whether the timeliness re- 
quirement is met, and, at the same time, provide sufficient 
incentive to registrants to file all required reports when due. 
Generally, the staff will strictly enforce this condition to the 
use of Form S-7, since the timely filing of the required reports 
under the Exchange Act is essential to ensure the availability 
to the public of current and adequate information concerning 
registrants.° 


To ensure that certain information concerning registrants 
which only have an obligation to file reports pursuant to 
Section 15(d) of the Exchange Act becomes more widely 
available to the investing public, the Commission has deter- 
mined that in order to use the Form S-7, such registrants 
must furnish a report to all of their security holders who own a 
class of securities which has the subject of a registration 
statement declared effective pursuant to the Securities Act. 
Such a report must have been sent to all such security 
holders in the twelve months prior to the filing of the 
registration statement on the form. In addition, the registration 
statement on Form S-7 must contain an undertaking to send 
such reports to all those security holders who own a Class of 
securities which has been the subject of an effective registra- 
tion statement for that period of time during which the 
registrant remains under an obligation to file reports pursuant 
to Section 15(d).1° The report shall contain all the information 
called for by Rule 14a-3(b) (17 CFR 240.14a-3(b)) which an 
issuer subject to Section 14 must include in its annual report 
to shareholders and, in addition thereto, the information 
relating to directors and the remuneration and transactions 
with the registrant of management and principal shareholders 
called for by Part Il of Form 10-K. The Commission believes 
that this additional disclosure relating to registrants subject to 
Section 15(d) of the Exchange Act who wish to use this 
optional short registration form is justified since similar disclo- 
sure is required of registrants subject to Section 14 of the 
Exchange Act and will provide more widely available informa- 
tion concerning them to the investing public. 


Elimination of Continuity of Management Requirement. 


The Commission has eliminated the requirement that a 
majority of the existing board of directors of the registrant has 
held that office for the last three fiscal years as a condition to 
the use of Form S-7. 


In recent years, the staff has received and granted numerous 
requests for waivers of this condition in circumstances where 
registrants have been unable to meet the requirement be- 
cause, for example, of recent increases in the size of the 
board of directors or because of turnover on the board due to 
the death or retirement of directors. In light of this experience, 
the Commission believes that the requirement is unnecessar- 
ily restrictive and that registrants should not be precluded 
from using the form simply because there has been a change 
in the majority of the board of directors. 


The Commission believes, nevertheless, that where there 
has been a recent change in control of the registrant, certain 
additional disclosure may be necessary in the Form S-7 or S- 
16 prospectus. See the discussion below concerning the new 
Item 10 of Form S-7 and the amended Item 9 of Form S-16. 


No-Fault Requirement 


The amendment adopted today reduces from “ten years” to 
“thirty-six calendar months” the period during which the 
registrant and its subsidiaries may not have defaulted in the 
payment of any dividend or sinking fund installment on 
preferred stock, or in the payment of any principal, interest or 
sinking fund installment on any indebtedness for borrowed 
money, or in the payment of rentals under material long term 
leases, as a condition to use of the form. 


This amendment makes the following changes from the 
proposal contained in Securities Act Release 5728. There is 
minor clarification of the relevant time period by indicating 
that it is “thirty-six calendar months” rather than “three 
years.” The proposal stated that the condition relates to a 
default “on any indebtedness or borrowed money,” rather 
than “on any indebtedness for borrowed money,” which is 
the language presently in the form. Many commentators 
stated that this could be interpreted to include such things as 
a late payment on an ordinary trade account or installment 
sales contract, which could arise from clerical error or a good 
faith dispute with a supplier. Such a reading of the condition 
would unduly restrict the use of Form S-7, would not neces- 
sarily reflect a weakening of the registrant’s financial position, 
and would, in any event, entail a laborious and time-consum- 
ing search to determine if it had occurred in the course of a 
routine business transaction. Therefore, the Commission has 
determined to retain the present language, which has been in 
the form since its adoption in 19671! and which has not 
resulted in any significant problems in its administration. 


It also should be noted that the term “default” as used herein 
has been, and will continue to be, interpreted to include the 
failure to pay a dividend on preferred stock. Such a default 
cannot be remedied for purposes of this requirement by a 
subsequent payment of the missed dividend. 


Minimum Earnings Requirement. 


The present Rule as to Use of Form S-7 requires that the 
issuer and its subsidiaries have had a net income, after taxes 
but before extraordinary items, of at least $500,000 for each 
of the last five fiscal years. The amendments adopted today 
are identical to the proposals and reduce the minimum 
earnings required to “$250,000 for three of the last four fiscal 
years, including the most recent fiscal year,” and provide that 
the “cumulative effect of a change in accounting principle” 
shall be excluded in determining net income. 


Elimination of Earned Dividends Requirement. 
The Rule as to Use of Form S-7 presently requires that if the 
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securities to be registered are common stock or are converti- 
ble into common stock, the registrant shall have earned, in 
each of the last five fiscal years, any dividend paid in such 
years. The Commission, as it proposed, has eliminated this 
requirement as a condition to the use of Form S-7. 


Use of Form S-7 by a Successor Registrant. 


The proposed amendments provided that a registrant shall be 
deemed to have met the conditions to use of Form S-7 
relating to Exchange Act reporting, defaults and net income 
only if it and any predecessor’? taken together do so and 
further if (1) the succession’ was primarily for the purpose of 
changing the state of incorporation of the predecessor or 
forming a holding company and (2) the assets and liabilities 
of the successor at the time of succession were substantially 
the same as those of the predecessor. The Commission has 
determined to adopted this amendment as proposed with a 
further provision to indicate that a registrant shall be deemed 
to meet these conditions if all of its predecessors did so at the 
time of succession and the registrant has continued to do so 
since the succession, regardless of the purpose of the 
succession. 


Use of Form S-7 Where Securities Guaranteed by Parent. 


In the past, the staff has generally accepted the use of Form 
S-7 to register securities of a registrant which does not meet 
the Rule as to Use of Form S-7 if the securities of a majority- 
owned subsidiary were fully guaranteed as to principal and 
interest by its parent and the parent met the conditions of the 
rule. In response to public comment, this position has been 
codified in new General Instruction A(f). The Commission 
believes that since in these circumstances investors are 
primarily relying on the guarantee by the parent issuer, Form 
S-7 should be available and the disclosure concerning the 
subsidiary issuer may comply with the requirements of Form 
S-7, even though it does not itself meet the conditions of the 
Rule as to Use.'4 


USE OF FORM S-7 IN EXCHANGE OFFERS 


Presently, Form S-7 may be used only to register securities 
to be offered for cash. The Commission has determined, as 
proposed, to make the form available for the registration of 
securities to be offered in exchange for other securities of the 
registrant or securities of any other person. It has also 
determined to allow the use of the form for an offer to 
exchange the securities of the registrant for the assets of 
another person, although Form S-14 (17 CFR 239.23) will 
continue to be required for the registration of securities if Rule 
145 (17 CFR 230.145) is applicable to the transaction.'5 


A new Instruction G is being added to Form S-7 which 
requires additional information to be included in a prospectus 
covering securities of the registrant to be offered in exchange 
for the assets or securities of any other person. Part of this 
additional information relates to the management of the 
registrant and its principal security holders and their transac- 
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tions with the registrant. Although this information is not 
normally required in a Form S-7 prospectus, it is felt that it is 
necessary where the securities being registered are offered in 
exchange for the assets or securities of another person. 
These exchange offers are often accompanied by premium 
prices, relatively high brokers’ commissions and extra selling 
efforts and the security holders of the subject company may 
be required to accept the offer or become minority sharehold- 
ers in a company controlled by the registrant or be forced to 
exercise appraisal rights; under these circumstances, it is felt 
that such offerees should not have the burden of obtaining 
the registrant's Exchange Act filings in order to see the 
information concerning the management of the registrant. 
Also, any substantial interest in the subject company held by 
the registrant or any affiliate'® of the registrant or by any 
officer, director or principal shareholder of the registrant, as 
well as by any associate’”? of such person, must be de- 
scribed. 


Paragraph (b) of Instruction G requires that the prospectus 
include information concerning the person whose assets or 
securities are the subject of the exchange offer which is 
identical to the information required by Items 6 to 10 and 12 
of Form S-1 (17 CFR 239.11), except in cases where such 
other person also is eligible to use Form S-7. If such other 
person is eligible to use Form S-7, the prospectus may 
include the information concerning it called for by Items 5, 6, 
10 and 12 of Form S-7. In either case, if securities of such 
other person are to be exchanged or cancelled in the 
exchange or otherwise, such securities must also be de- 
scribed in accordance with the appropriate Items of the 
applicable form. In addition, the paragraph refers to Item 
11(d) of Form S-7, which requires financial statements con- 
cerning the other person identical to those which would be 
required in a registration statement on Form S-1. However, if 
such other person also meets the conditions as to use of 
Form S-7, only those financial statements called for by Form 
S-7 are required for such other person. Relevant portions of 
the Instructions as to Financial Statements of Form S-1 
relating to future successions to other businesses have been 
added to Items 11(d)(2) and (3) of Form S-7 since Form S-7 
is now available for use in exchange offers. 


Paragraph (c) has been added to indicate that if the securities 
being registered are to be offered in exchange for the 
registrant's own securities, the securities to be surrendered 
must also be described in accordance with Items 7, 8 or 9 of 
the form. 


AMENDMENTS TO DISCLOSURE ITEMS OF FORMS S-7 
AND S-16 


Item 5 (Business) of Form S-7 


Item 5(b) of Form S-7 calls for disclosure of information 
concerning lines of business of the registrant or classes of 
similar products or services of the registrant for each of the 
past five fiscal years. in light of the amendments to the Rule 
as to Use of Form S-7, certain registrants eligible to use the 
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form may not have been engaged in business for that period 
of time. Accordingly, the Commission has amended Item 5(b) 
to require disclosure of such information for the last five fiscal 
years or for each fiscal year the registrant and its predeces- 
sors have been engaged in business, whichever is less. 


Item 6 (Statements of Income) of Form S-7. 


Item 6 of Form S-7 presently calls for audited income 
statements of the registrant for each of the last five fiscal 
years. The Commission has amended Instruction 1 in a 
manner similar to Item 5(b) described above to require 
income statements for each of the last five fiscal years, or for 
each year the registrant and its predecessors have been in 
existence, whichever is less. Also, it has determined to 
require audited income statements only for the three most 
recent fiscal years and for any subsequent interim period(s) 
for which an audited balance sheet(s) is included in the 
prospectus. Certain wording changes have been made from 
the proposal to make clear that statements for an interim 
period(s) need be audited only if an audited balance sheet(s) 
is provided for a period subsequent to the latest fiscal year 
and that in such an event the comparable prior period interim 
statements need not be audited. 


Item 10 (Management and Others) of Form S-7. 
Item 9 (Additional Information) of Form S-16. 


As discussed above, the continuity of management condition 
to the use of the forms has been eliminated. However, where 
there has been a recent change in control of the registrant 
within the meaning of Securities Act Rule 405(f) (17 CFR 
230.405(f)), the Commission has included a requirement that 
certain additional disclosure concerning such change in con- 
trol of the registrant and its management be made in the 
prospectus. 


Accordingly, if there has been a change in control of the 
registrant within the past thirty-six months, new Item 10 of 
Form S-7 requires that the change in control be described. 
The proposed amendments indicated that the information 
called for by Items 16 to 20 of Form S-1 should be included in 
all Form S-7 prospectuses if there had been such a change 
in control. However, after consideration of the public com- 
ments, the Commission has determined that once a change 
in control within thirty-six months is disclosed in the Form S-7 
prospectus, further information concerning management re- 
muneration and transactions and principal shareholders is 
necessary only to the extent that it has not been “previously 
reported,” as defined in Exchange Act Rule 12b-2 (17 CFR 
240.12b-2). Items 16 to 20 of Form S-1 call for information 
concerning the registrant's directors and executive officers 
and their remuneration and options to purchase securities, 
principal holders of the registrant’s securities, and the interest 
of management and others in certain transactions with the 
registrant. 


Form S-16 has been amended to indicate that if there has 


been a change in control within the meaning of Securities Act 
Rule 405(f) within the past thirty-six months, a description of 
the change in control and the information contained in Items 
16 to 20 of Form S-1 must be contained in the prospectus 
only to the extent not previously reported, as defined in 
Exchange Act Rule 12b-2. 


To reflect these changes, present Items 10 and 11 of Form 
S-7 have been renumbered as Items 11 and 12, respectively, 
and present Item 9(b) of Form S-16 has been renumbered as 
Item 9(c). Also, it is indicated in renumbered Item 12(b) of 
Form S-7 and Item 9(c) of Form S-16 that the prospectus 
shall state that reports, proxy statements and other informa- 
tion filed by the registrant can be inspected and copied at 
certain of the Commission’s Regional Offices as well as at its 
office in Washington and that all mail requests for copies of 
such information should be directed to the Commission's 
Public Reference Section. The current address of each such 
facility, as indicated in 17 CFR 200.1118 and 200.80(c)(1), 
shall be set forth in the prospectus. 


RESCISSION OF FORM S-9 


Form S-9 is a form available for the registration under the 
Securities Act of non-convertible, fixed interest debt securities 
by registrants required to file reports pursuant to Section 13 
or 15(d) of the Exchange Act and which meet certain other 
conditions, including minimum fixed charges coverage stand- 
ards. Form S-9 has been used only by a very small number 
of registrants in recent years, in part because recent in- 
creases in interest rates have made it difficult for many 
registrants to meet the minimum fixed charges coverage 
standards. 


The Commission has determined to rescind Form S-9. It 
believes that virtually all registrants who have used the form 
are eligible to use Form S-7, as amended, for the registration 
of debt securities. This is particularly so in light of the fact that 
Form S-7 is now available for use by registrants filing reports 
pursuant to Section 15(d) of the Exchange Act. 


AMENDMENT TO GUIDE 30 


The Guides are not rules of the Commission nor are they 
published as bearing the Commission’s approval; they repre- 
sent policies and practices followed by the Commission's 
Division of Corporation Finance in administering the disclo- 
sure requirements of the Federal securities laws. 


Guide 30 presently calls for disclosure of the principal 
sources of electric revenues on Form S-9. Since Form S-9 is 
hereby rescinded and electric utilities will now file registration 
statements on Form S-1 or S-7, the Guide has been 
amended to become applicable in such cases. This is 
consistent with the present practice of the staff of the Division 
of Corporation Finance. Also consistent with such practice, 
Guide 30 has been amended to be applicable to gas utilities. 


ADOPTION OF AMENDMENTS AND RESCISSION 
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The Commission hereby adopts the amendments to Form S- 
7 and S-16 and to Guide 30 and rescinds Form S-9 pursuant 
to the Securities Act of 1933, particularly Sections 6, 7, 10 
and 19(a) thereof. This action is effective [upon publication in 
the Federal Register]. The text of the amendments to Forms 
S-7, S-16 and S-9 and to Guide 30 follows. 


By the Commission. 


George A. Fitzsimmons 
Secretary 


December 20, 1976 





1 Securities Act Release No. 5777 (December 2, 1976) (41 
FR 53473). 


2 See, for example, Exchange Act Rule 14a-3(b) (17 CFR 
240.14a-3(b)), as amended by Exchange Act Release No. 
11079 (October 31, 1974) (89 FR 40768), which calls for 
additional information to be included in the Annual Report to 
Shareholders and requires registrants to indicate in the 
Annual Report to Shareholders or the proxy statement that 
copies of its report on Form 10-K (17 CFR 249.310) are 
available to its shareholders without charge upon request. 


3 Securities Act Release No. 5728 permitted registrants to 
use Forms S-7 and S-16 as proposed to be amended while 
the proposals were pending. Also Securities Act Release No. 
5613 (September 11, 1975) (40 FR 44584), which contained 
some of these same proposals, stated that use of the forms 
was permitted while the proposals were pending. 


4 See Securities Act Release No. 5092 (October 15, 1970) 
(35 FR 16733). 


5 The Rule as to Use of Form S-16 provides that the form is 
available for registration under the Securities Act of certain 
securities of registrants which meet the requirement for the 
use of Form S-7 at the time the registration statement is filed. 
Thus, the amendments to the Rule as to Use of Form S-7 
automatically amend the Rule as to Use of Form S-16. See 
General Instruction A to Form S-16 (17 CFR 239.27(a)). 


6 The Commission has proposed for comment amendments 
to certain of the forms under both the Securities Act and the 
Exchange Act and the proxy rules to provide more meaning- 
ful disclosure regarding the background of management. See 
Securities Act Release No. 5758 (November 2, 1976) (41 FR 
49493). 


7 All such registrants must file the reports required by Section 
13 of the Exchange Act. Since Section 14 of the Exchange 
Act is applicable only to issuers whose securities are regis- 
tered pursuant to Section 12, issuers filing reports pursuant to 
Section 15(d) are not required to file proxy statements 
pursuant to Regulation 14A or information statements pur- 
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suant to Regulation 14C, although similar information is 
contained in Part Il of their Form 10-Ks, as noted above. 
Wholly-owned subsidiaries with debt securities registered 
pursuant to Section 12(b) or preferred stock registered pur- 
suant to Section 12(g) are subject to Section 14, although 
normally they have no proxy solicitations subject to Regula- 
tion 14A or 14C. Such registrants may nonetheless use Form 
S-7 or S-16 if they meet the other conditions as to their use. 
Of course, if such a registrant were to solicit proxies, con- 
sents or authorizations with respect to a class of securities 
registered under Section 12, Section 14 of the Exchange 
would be applicable and must have been complied with in 
order to use the forms. 


8 A report filed within the time granted pursuant to a request 
for an extension of time under Exchange Act Rule 12b-25 
(17 CFR 240.12b-25) shall be considered timely filed. 


9 In this connection, the Commission wishes to remind regis- 
trants that Exchange Act Rule 0-3 (17 CFR 240.0-3) provides 
that the “date on which papers are actually received by the 
Commission shall be the date of filing...” The Commission 
recognizes, however, that on rare occasions a document sent 
to the Commission in a timely fashion may arrive shortly after 
the required filing date because of circumstances beyond the 
control of the registrant. In such cases, the staff may, in its 
descretion, accept the registration statement for filing where 
to do so is consistent with the public interest and the 
protection of investors. See Securities Act Rule 401 (17 CFR 
230.401). 


10 The registrant remains subject to Section 15(d) of the 
Exchange Act unless the duty to file is suspended because it 
has any class of securities registered pursuant to Section 12 
of the Exchange Act or because, at the beginning of a fiscal 
year oiher than the fiscal year in which the registration 
statement became effective, the securities of each class to 
which the registration statement related are held of record by 
less than three hundred persons. 


11 Securities Act Release No. 4886 (November 29, 1967) (32 
FR 17933). 


12 See Securities Act Rule 405(0) (17 CFR 230.405(0)) for 
the definition of “predecessor.” 


13 See Securities Act Rule 405(v) (17 CFR 230.405(v)) for the 
definition of “succession.” 


14 In the case of a guarantee of a security, both the company 
whose security is guaranteed and the guarantor are deemed 
to be issuers for purposes of the Securities Act, since the 
guarantee is itself a “security” as defined in Section 2(1) of 
the Securities Act. 


15 Since Form S-7 will now be available for use in exchange 
offers for the securities or assets of another person, it may be 
used for a “shelf” registration to the same extent as Form S-1 
(17 CFR 239.11). See Guide 4(a) of the Guides, letters of the 

















Division of Corporation Finance re Beatrice Foods Co. (Janu- 
ary 17, 1973) and Whittaker Corporation (March 30, 1976), 
and Securities Act Release No. 5510 (July 3, 1974) (39 FR 
26719). 


16 See Securities Act Rule 405(a) (17 CFR 230.405(a)) for 
the definition of an “affiliate.” 


17 See Securities Act Rule 405(b-1) (17 CFR 230.405(b-1)) 
for the definition of an “associate.” 


18 Securities Act Release No. 5746 (September 30, 1976) (41 
FR 44695) amended 17 CFR 200.11 to state the current 
addresses of the Commission’s Regional Offices. 





ADOPTION OF AMENDMENTS 


PART 239—FORMS PRESCRIBED UNDER THE SECURI- 


TIES ACT OF 1933 
1. Text of Amendments to Form S-7 


Form S-7 (17 CFR 239.26) is amended to read as follows: 
§ 239.26 Form S-7, for registration under the Securities Act of 
1933 of securities of certain issuers. 


GENERAL INSTRUCTIONS 
A. Rule as to Use of Form S-7. 


Any registrant which meets the following conditions may use 
this form for registration of securities under the Securities Act 
of 1933: 


(a) The registrant (1) has a class of securities regis- 
tered pursuant to Section 12(b) of the Securities Ex- 
change Act of 1934; or (2) is organized under the laws 
of the United States or any State or Territory or the 
District of Columbia, has its principal business opera- 
tions in the United States or its Territories and has a 
class of equity securities registered pursuant to Section 
12(g) of the above Act or is required to file reports 
pursuant to Section 15(d) of the above Act. 


for by Rule 14a-3(b) (17 CFR 240.14a-3(b)) and Part Ii 
of Form 10-K (17 CFR 249.310) under the Securities 
Exchange Act of 1934 within the twelve calendar 
months preceding the filing of the registration state- 
ment. 


(c) The registrant and its subsidiaries have not during 
the past thirty-six calendar months defaulted in the 
payment of any dividend or sinking fund installment on 
preferred stock, or installment on any indebtedness for 
borrowed money, or in the payment of rentals under 
long term leases. 


(d) The registrant and its consolidated subsidiaries had 
a net income, after taxes but before extraordinary items 
and cumulative effect of a change in accounting princi- 
ple net of tax effect, of at least $250,000 for three of the 
last four fiscal years, including the most recent fiscal 
year. 


(e) A registrant shall be deemed to have met conditions 
(b), (c) and (d) above if (1) its predecessor and it, taken 
together, do so, provided that the succession was 
primarily for the purpose of changing the State of 
incorporation of the predecessor or forming a holding 
company and that the assets and liabilities of the 
successor at the time of succession were substantially 
the same as those of the predecessor; or (2) if all 
predecessors met the conditions at the time of succes- 
sion and the registrant has continued to do so since the 
succession. 


(f)This form may be used for the registration of securi- 
ties of a majority-owned subsidiary which are fully 
guaranteed as to principal and interest by its parent if 
the parent meets the above conditions, notwithstanding 
the failure of the subsidiary issuer to meet such condi- 
tions. 


B.—F. [No change] 


G. Exchange Offers. 


(b) The registrant (1) has been subject to the require- 
ments of Section 12 or 15(d) of the Securities Ex- 
change Act of 1934 and has filed all the material 
required to be filed pursuant to Sections 13, 14 or 
15(d), as applicable, for a period of at least thirty-six 
calendar months immediately preceding the filing of the 
registration statement on this form; (2) has filed in a 
timely manner all reports required to be filed during the 
twelve calendar months preceding the filing of the 
registration statement; and (3) if subject only to the 
requirements of Section 15(d) of the Securities Ex- 
change Act of 1934, has sent to all security holders of 
each class of securities to which the registration state- 
ments declared effective pursuant to the Securities Act 
of 1933 relate a report containing the information called 


(a) If any of the securities being registered are offered in 
exchange for assets or securities of any other person, the 
prospectus shall include, in addition to the other information 
called for by this form, the information concerning the regis- 
trant called for by Items 16, 17, 19 and 20 of Form S-1 (17 
CFR 239.11). Describe any substantial interest in the other 
person, direct or indirect, by security holdings or otherwise, 
held within the past three years by the registrant or by each 
affiliate of the registrant or by any officer, director or security 
holder of the registrant named in answer to Item 19(a) of 


Form S-1 (17 CFR 239.11) or by each associate of such 
person. 


(b) Except as stated below, the prospectus shall also include 
the information concerning the other person required by 
Items 6 to 10, inclusive, and 12 of Form S-1 (17 CFR 239.11) 
and, if securities of such other person are to be surrendered 
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or cancelled pursuant to the exchange or otherwise, by Items 
* 13 to 15, inclusive, of Form S-1 (17 CFR 239.11) as if such 
securities were being registered on that form. Reference is 
made to Item 11(d) of this form for information concerning the 
necessity of furnishing financial statements of such other 
person. In the event the other person also meets the condi- 
tions set forth in General Instruction A to this form, the 
prospectus may include, in lieu of the above information 
concerning such other person, the information required by 
Items 5, 6, 10 and 12 of this form and, if securities of such 
other person are to be surrendered or cancelled pursuant to 
the exchange or otherwise, by Items 7 to 9, inclusive, of this 
form as if such securities were being registered on this form. 
In this event, Item 11(d) may be complied with by furnishing 
only those financial statements concerning such other person 
which would be required if it were registering securities on 
this form. In connection with this instruction, reference is 
made to Rules 409 (17 CFR 230.409) and 434B (17 CFR 
230.434b) under the Securities Act of 1933. 


(c) If any of the securities being registered are offered in 
exchange for outstanding securities of the registrant, the 
prospectus shall include the information called for by Items 7 
to 9, inclusive, of this form as if such outstanding securities 
were being registered on this form. 


H. Preparation of Part Il. [No change from former General 
instruction G] 


|. Notice of Intention to File the Registration Statement. [No 
change from former General Instruction H] 


PART |. INFORMATION REQUIRED IN PROSPECTUS 
Item 1.—ltem 4. [No change] 

Item 5. Business. 

(a) [No change] 


(b) (1) Information as to lines of business. If the registrant 
and its subsidiaries are engaged in more than one line of 
business, state, for each of the registrant's last five fiscal 
years, or for each fiscal year the registrant and its predeces- 
sors have been engaged in business, whichever period is 
less, the approximate amount or percentage of (i) total sales 
and revenues, and (ii) income (or loss) before income taxes 
and extraordinary items, attributable to each line of business 
which during either of the last two fiscal years accounted 
for— 


(A) 10 percent or more of the total of sales and 
revenues, 


(B) 10 percent or more of income before income taxes 
and extraordinary items computed without deduction of 
loss resulting from operations of any line of business, 
or 
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(C) a loss which equalled or exceeded 10 percent of 
the amount of income specified in (B) above; provided, 
that if total sales and revenues did not exceed 
$50,000,000 during either of the last two fiscal years, 
the percentages specified in (A), (B) and (C) above 
shall be 15 percent, instead of 10 percent. 


[No further change in Item 5] 
Item 6. Statements of Income. 


Furnish in comparative columnar form statements of income 
for the registrant, or for the registrant and its subsidiaries 
consolidated, or both, as appropriate, for— 


(a) each of the last five fiscal years of the registrant (or 
for the life of the registrant and its predecessors, if 
less), and 


(b) any interim period between the end of the most 
recent fiscal year and the date of the most recent 
balance sheet(s) being filed pursuant to Item 11(a) and 
for the corresponding interim period of the preceding 
fiscal year, and 


(c) any additional fiscal years necessary to keep the 
statements from being misleading. 


Where necessary, include information or explanation of mate- 
rial significance to investors in appraising the results shown, 
or refer to such information or explanation set forth elsewhere 
in the prospectus. A statement of source and application of 
funds shall be furnished for each fiscal year or other period 
for which a statement of income is required to be furnished. 


Instructions. 1. The statements required shall be prepared in 
compliance with the applicable requirements of Regulation S- 
X (17 CFR Part 210) and shall be audited for each of the last 
three fiscal years and for any subsequent interim period to 
the date of the most recent audited balance sheet(s) included 
in the prospectus. Regulation S-X (17 CFR Part 210) governs 
the examination and the form and content of such state- 
ments, including the basis of consolidation, and prescribes 
the statements of retained earnings and other stockholders’ 
equity and the schedules to be filed. 


2.—9. [No change] 


10. Statements of income and source and application of 
funds conforming with the foregoing and statements of re- 
tained earnings and other stockholders’ equity shall be fur- 
nished, here or elsewhere in the prospectus, for each subsidi- 
ary or group of subsidiaries or 50 percent or less owned 
persons for which a balance sheet is furnished in response to 
Item 11(b). 


Item 7.—ltem 9. [No change] 


Item 10. Management and Others. 











If there has been a change in control of the registrant within 
the past thirty-six calendar months, describe the change in 
control and provide any information called for by Items 16 to 
20, inclusive, of Form S-1 (17 CFR 239.11) which has not 
been “previously reported” as defined in Rule 12b-2 (17 CFR 
240.12b-2) under the Securities Exchange Act of 1934. 


Item 11. Other Financial Statements and Schedules. 


(a)—(c) [No change from paragraphs (a) to (c) of former Item 
10] 


(d) Future Successions to Other Businesses. 
(1) [No change from subparagraph (d) (1) of former Item 10] 


(2) The acquisition of securities shall be deemed to be the 
acquisition of a business if such securities give control of the 
business or combined with securities already held give such 
control. In addition, the acquisition of securities which will 
extend the registrant's control of a business shall be deemed 
the acquisition of the business if any of the securities being 
registered hereunder are offered in exchange for the securi- 
ties to be acquired. 


(3) No financial statements need be filed, however, for any 
business acquired or to be acquired, or for any business in 
which an investment acquired or to be acquired is required to 
be accounted for by the equity method, from a totally held 
subsidiary. In addition, the statements of any one or more 
such businesses may be omitted if the businesses, consid- 
ered in the aggregate, would not meet the test of a significant 
subsidiary; provided that the statements of any business may 
not be omitted where any of the securities being registered 
are offered in exchange for securities representing such 
business or for assets of such business. 


(e) [No change from paragraph (e) of former Item 10] 
Item 12. Statement of Available Information. 
(a) [No change from paragraph (a) of former Item 11] 


(b) The statement shall also indicate that such reports, proxy 
statements and other information can be inspected and 
copied at the public reference facilities maintained by the 
Commission in Washington, D.C. and at certain of its Re- 
gional Offices, stating the current address of each such 
facility (see 17 CFR 200.11(b) and 17 CFR 200.80(c)(1)), and 
that copies of such material can be obtained from the Public 
Reference Section of the Commission at Washington, D.C. 
20549 at prescribed rates. In addition, any national securities 
exchange on which the registrant's securities are listed, and 
where reports, proxy statements and other information con- 
cerning the registrant can be inspected, shall be named. 


PART Il. INFORMATION NOT REQUIRED IN PROSPEC- 


* TUS 


Item 13. Other Expenses of Issuance and Distribution. [No 
change from former Item 12] 


Item 14. Relationship with Registrant of Experts Named in 
Registration Statement. [No change from former Item 13] ° 


Item 15. Indemnification of Directors and Officers. [No 
change from former Item 14] 


Item 16. Treatment of Proceeds from Stock to be Regis- 
tered. [No change from former Item 15] 


Item 17. Other Documents Filed as a Part of the Registra- 
tion Statement. [No change from former Item 16] 


UNDERTAKINGS 
A.-C. [No change] 


D. The following undertaking shall be included in the regis- 
tration statement if the registrant is subject only to the 
requirements of Section 15(d) of the Securities Exchange Act 
of 1934: 


“The undersigned registrant hereby undertakes, so 
long as it remains subject to a duty to file under Section 
15(d) of the Securities Exchange Act of 1934, to send 
to all security holders of each class of securities to 
which the registration statements declared effective 
pursuant to the Securities Act of 1933 relate a report 
containing the information called for by Rule 14a-3(b) 
(17 CFR 240.14a-3(b)) and Part Il of Form 10-K (17 
CFR 249.310) under the Securities Exchange Act of 
1934.” 


SIGNATURES 


[No change] 


INSTRUCTIONS AS TO EXHIBITS 


Subject to the rules regarding incorporation by reference, the 
following exhibits shall be filed as a part of the registration 
statement. Exhibits shall be appropriately lettered or num- 
bered for convenient reference. Exhibits incorporated by 
reference may bear the designation given in the previous 
filing. Where exhibits are incorporated by reference, the 
reference shall be made in the list of exhibits called for by 
Item 17. 


1.-3. [No change] 


4. Copies of all indemnification contracts or arrangements 
described in answer to Item 15. 


5.-6. [No change] 
INSTRUCTIONS AS TO SUMMARY PROSPECTUSES 
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1. A summary prospectus used pursuant to Rule 434A (17 
AFR 230.434a) shall at the time of its use contain such of the 
information specified below as is then included in the registra- 
tion statement. All other information and documents con- 
tained in the registration statement may be omitted. 


(a)-(j) [No change] 


(k) As to 'tem 11, a tabular presentation of notes payable, 
long term debt, deferred credits, minority interests, if material, 
and the equity section of the latest balance sheet filed, as 
may be appropriate. 


2. The summary prospectus shall not contain a summary or 
condensation of any of the financial information required by 
Item 11, except as required by Instruction 1(k) above. 


3. [No change] 
2. Text of Amendments to Form S-16 


For S-16 (17 CFR 239.27) is amended to read as follows: 
§ 239.27 Form S-16, optional form of registration of certain 
offerings of outstanding securities and of offerings to holders 
of certain convertible securities and of offerings to holders of 
certain outstanding warrants. 


GENERAL INSTRUCTIONS 

[No change] 

PART |. INFORMATION REQUIRED IN PROSPECTUS 
Item 1.-ltem 8. [No change] 

Item 9. Additional Information. 

(a) [No change] 


(b) If there has been a change in control of the registrant 
within the past thirty-six calendar months which has not been 
“previously reported” as defined in Rule 12b-2 (17 CFR 
240.12b-2) under the Securities Exchange Act of 1934, 
describe the change in control and provide any information 
called for by Items 16 to 20, inclusive, of Form S-1 (17 CFR 
239.11) which has not been “previously reported.” 


(c) State that reports, proxy statements and other information 
filed by the registrant can be inspected and copied at the 
public reference facilities maintained by the Commission in 
Washington, D.C. and at certain of its Regional Offices, 
stating the current address of each such facility (see 17 CFR 
200.11(b) and 17 CFR 200.80(c)(1)), and that copies of such 
material can be obtained from the Public Reference Section 
of the Commission, Washington, D.C. 20549 at prescribed 
rates. In addition, any national securities exchange on which 
the registrant's securities are listed, and where reports, proxy 
statements and other information concerning the registrant 
can be inspected, shall be named. 
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{No further change in Form S-16] 
3. Rescission of Form S-9 


17 CFR 239.22 (Form S-9), for the registration of certain debt 
securities, is rescinded in its entirety. 


PART 231—INTERPRETATIVE RELEASES RELATING TO 
THE SECURITIES ACT OF 1933 AND GENERAL RULES 
AND REGULATIONS THEREUNDER 


4. Text of Amendments to Guide 30 


Guide 30 of the Guides for Preparation and Filing of Registra- 
tion Statements under the Securities Act of 1933, Securities 
Act Release No. 4936 (December 9, 1968) (833 FR 18617), as 
amended, is amended to read as follows: 


30. Disclosure of Principal Sources of Electric or Gas 
Revenues. 


In registration statements filed on Form S-1 or S-7 by electric 
or gas utilities, the principal classes of service from which 
electric or gas revenues are derived should be furnished. 


(Secs. 6, 7, 10, 19(a), 48 Stat. 78, 81, 85; secs. 205, 209, 48 
Stat. 906, 908; sec. 8, 68 Stat. 685; sec. 1, 79 Stat. 1051; 15 
U.S.C. 77f, 77g, 77), 77s(a)) 





SECURITIES ACT OF 1933 
Release No. 5792/Dec. 20, 1976 


SHORT FORM REGISTRATION FOR [S7-666] 
CERTAIN PRIMARY FINANCING 


The Securities and Exchange Commission today announced 
that it is considering possible amendments to Form S-16 [17 
CFR 239.27] which would make that form available to a 
limited category of large companies for use in registering 
certain primary offerings of securities under the Securities Act 
of 1933 (“Securities Act’) [15 U.S.C. 77 a et seq., as 
amended by Pub. L. No. 94-29 (June 4, 1975)]. The Commis- 
sion is requesting comments by interested persons on the 
efficacy of and possible conditions on the use of Form S-16 
for primary financing, although it is not publishing specific 
proposed rulemaking provisions at this time. 


This announcement was made at the same time that the 
Commission announced the adoption of other amendments 
to Form S-16 and Form S-7 (17 CFR 239.26) which make 
these forms available to a larger number of issuers.’ As 
amended, Form S-16, a registration form which is compara- 
tively simpler and shorter than other available registration 























forms, is available to issuers who meet the requirements for 
use of Form S-7? for the registfation of only certain types of 
offerings, including: (1) certain outstanding securities to be 
offered for the account of persons other than the issuer; (2) 
securities to be offered upon conversion of outstanding 
convertible securities of the issuer or an affiliate of the issuer; 
and (3) securities to be offered upon the exercise of outstand- 
ing transferable warrants issued by the issuer. 


The Commission is considering proposing amendments to 
Form S-16 which, if adopted, would allow the use of the short 
form, on an experimental basis, for registration of securities to 
be offered by certain types of issuers directly to the public. 
Inasmuch as a prospectus prepared pursuant to Form S-16 is 
only required to contain very limited information concerning 
the identity of the issuer or selling security holders, the 
description of securities to be offered, and the plan of 
distribution, the Commission intends to move cautiously in 
making this form available for primary offerings of new 
securities. 


The Commission specifically invites comment from interested 
persons on three principal issues which must be resolved in 
implementing the contemplated revisions to Form S-16. First, 
the Commission is of the view that parameters must be set to 
identify a category of issuers eligible to use the brief form for 
primary offerings. In addition to the existing standards set 
forth in Form S-7, the Commission is also of the view that the 
category should be limited to those issuers whose reporting 
history and assets might justify the use of the abbreviated 
prospectus in purchases of their securities. Among the types 
of criteria considered by the Commission in this respect are 
the property or assets criteria used in designating companies 
required to report certain replacement cost data, and compa- 
nies required to report selected quarterly financial data in 
notes to their annual financial statements.4 The Commission 
specifically invites comments on whether these or any other 
similar specified standards would be appropriate to delimit the 
availability of Form S-16 for primary financings by issuers 
meeting the tests in the rule as to the use of Form S-7. 


The second area on which the Commission invites comment 
involves the kinds of limits which should be placed on the 
type or amount of securities which can be registered on Form 
S-16 for a primary public offering. It is the view of the 
Commission that, at least initially, securities offered directly 
through the Form S-16 prospectus should be of a class which 
for a minimum period of time has already been registered and 
listed on a national securities exchange or quoted by a 
specified number of market makers on the automa:2d quota- 
tion system of a national securities association. In such 
instances, information already would be publicly available 
about the issuer and the securities and some type of market 
already would have been established. These circumstances 
would be important since the offering price of the new 
securities generally would be established by reference to the 
market price and the market price, in turn, would be estab- 
lished by reasonably well-informed investors in an open 
market. 


In this regard, possible limits on the amount of such offerings 
may be important in relation to the trading of the outstanding 
securities of the class. 


Finally, the Commission invites comment on the need for and 
possible content of additional disclosure items in a Form S-16 
which would relate to direct offerings. For example, the new 
offering prospectus might be required to include information 
on the market price of the securities or the manner in which 
the offering price will be determined, a use of proceeds 
section and certain pro forma financial information. The 
Commission believes this type of information would be impor- 
tant in assuring that the direct offering prospectus meets the 
requirements of Section 10(a) of the Securities Act. 


All interested persons are invited to submit their written views 
and comments on the foregoing areas and on any other 
issues which might affect the use of Form S-16 for direct 
offerings. These comments should be sent, in triplicate, to 
George A. Fitzsimmons, Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549 on or before February 
18, 1976. Such communications should refer to File No. S7- 
666 and will be available for public inspection. 


By the Commission. 


George A. Fitzsimmons 
Secretary 


December 20, 1976 





' See Rules and Regulations in this issue at pg. . ., Securities 
Act Release No. 33-5791 (December 20, 1976). 


2 Generally, a registrant may use Form S-7 if it (a) has a 
class of securities registered under Section 12 or is required 
to file reports pursuant to Section 15(d) of the Exchange Act; 
(b) has been subject to the requirements of Section 12 or 
15(d), and has filed all applicable reports, for 36 calendar 
months prior to the filing of the registration statement and has 
timely filed all such reports for the past 12 months; (c) has not 
defaulted on payments on preferred stock, indebtedness for 
borrowed money or long-term leases during the past 36 
months; and (d) has consolidated net income of at least 
$250,000 for three of the last four fiscal years, including the 
most recent fiscal year. 


3 Rule 3-17 (17 CFR 210.3-17) under Regulation S-X (17 
CFR Part 210) requires footnote disclosure of certain financial 
data regarding current replacement cost by registrants who 
have inventories and gross property, plant and equipment 
which aggregate more than $100 million and which comprise 
more than 10% of total assets. Accounting Series Release 
No. 190 (March 23, 1976) (41 FR 13596). 


4 Pursuant to Rule 3-16 (17 CFR 210.3-16) under Regulation 
S-X, one of the conditions which might trigger this require- 
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ment is total! assets at the last fiscal year end of 
$200,000,000 or more. Accounting Series Release No. 177 
(September 10, 1975) (40 FR 46107). 





SECURITIES ACT OF 1933 
Release No. 5793/December 20, 1976 


PERMANENT SUSPENSION OF REGULATION B EXEMP- 
TION OF DONALD S. CHILDS 


The Securities and Exchange Commission has issued an 
order permanently suspending the Regulation B exemption 
from registration under the Securities Act of 1933 with regard 
to the public offering of fractional undivided interests in oil and 
gas leases in the following offering: 

Donald S. Childs--Southwest Muskrat Prospect. 


The Commission has reason to believe that the exemption 
from registration afforded by Regulation B is unavailable 
because Donaid Childs failed to comply with Rules 330(a) 
and (b), 316(a), and 324 of Regulation B under the Securities 
Act of 1933 and the offering was made in violation of Section 
17(a) of the Securities Act of 1933 and Section 10(b) of the 
Securities Exchange Act of 1934, and Rule 10(b)(5) thereun- 
der. 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 13076/December 16, 1976 


Admin. Proc. File No. 3-4565 

In the Matter of the Application of 

MELVIN Y. ZUCKER 

2222 N.W. Ramsey Drive 

Portland, Oregon 

For Review of Disciplinary Action Taken by the 

NATIONAL ASSOCIATION OF SECURITIES DEALERS, 
INC. 

OPINION OF THE COMMISSION 


REGISTERED SECURITIES ASSOCIATION—REVIEW OF 
DISCIPLINARY PROCEEDINGS 
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Violations of Rules of Fair Practice 


Failure to Comply with Net Capital and Reporting Require- 
ments 


Where reliance placed by president of member of registered 
securities association on subordinate was unwarranted, asso- 
ciation’s findings that president was responsible for member's 
failure to comply with net capital and reporting requirements 
sustained, and sanctions imposed on president affirmed. 


APPEARANCES: 
Melvin Y. Zucker, pro se. 


Lloyd J. Derrickson and Frank J. Formica, for the National 
Association of Securities Dealers, Inc. 


Review proceedings with respect to a decision dated Sep- 
tember 27, 1974, by the Board of Governors of the National 
Association of Securities Dealers, Inc. Oral argument was 
waived. The record was certified to the Commission on 
February 28, 1975. 


Melvin Y. Zucker, who was president of United Securities 
Company of America, formerly a member of the National 
Association of Securities Dealers, Inc. (“NASD’),’ seeks 
review of disciplinary action taken against him by the Associ- 
ation. The NASD found Zucker responsible for net capital 
violations by his firm and, in connection with those violations, 
for the failure to furnish the telegraphic notice and financial 
reports required by our Rule 17a-11 under the Securities 
Exchange Act. it censured Zucker, barred him from serving 
as a principal or in a managerial or supervisory capacity with 
any member conducting a general securities business other 
than in mutual funds and/or variable annuities, and assessed 
costs 


I! 


The NASD found that United engaged in business with net 
capital deficiencies of $75,652 as of December 29, 1972, 
$50,177 as of January 31, 1973, and $57,341 as of February 
28, 1973. Although Zucker did not argue before the NASD 
that no deficiencies existed on those dates, he now contends 
that there were no net capital violations during the period in 
question. We cannot agree. 


Zucker coniends that the NASD, in computing United’s net 
capital position, improperly excluded from the firm’s assets a 
promissory note from Life Investors, Inc., a publicly held 
company, and certain holdings in two Canadian-American 
Resources Fund limited partnerships. 4 


The record contains a letter, submitted by Zucker, which 
states that the note in question was “in favor of Roy Terry,” 
an officer and director of United. Thus the note may have 




















been Terry's property. If so, then it could not have been the 
firm’s property as well. 


But even if the firm owned the note, the NASD properly 
excluded it from the firm’s net capital. Under our net capital 
rule, securities such as the Life Investors note, regardless of 
their intrinsic value, are not includable as assets for net 
capital purposes unless readily convertible into cash. No 
showing has been made that such was the case here. Zucker 
put into evidence a letter from the branch manager of a bank 
dated March 5, 1973, after the period in question. The letter 
states that, in the opinion of the manager, the bank’s head 
office “would have been agreeable to our branch advancing 
your company $48,750.00 on December 31, 1972” if the note 
had been effectively assigned to the bank as security, and 
Life Investors had acknowledged the debt and agreed to 
make payment to the bank. 


But, even assuming that the branch manager had authority to 
speak for the bank as of March 5, 1973, this Commission has 
refused to accept such “self-serving ex-post-facto” state- 
ments as proof of ready convertibility into cash at some point 
in the past.4 Moreover, a bank’s willingness to lend money on 
an illiquid security does not transform that security into a 
readily convertible asset for net capital purposes. > 


The Canadian-American limited partnership interests, to 
which Zucker points, were not even assets of his firm during 
the period in question. As Zucker notes, the first inkling that 
he had of his firm’s net capital problem was early in March 
1973, after the dates of the violations found here by the 
NASD. On March 12, 1973, a meeting was held of the 
combined boards of directors of United and its parent com- 
pany in order to discuss United’s net capital situation. It was 
only at that meeting that the parent's directors authorized the 
transfer of the Canadian-American limited partnership inter- 


ests to United “in order to bolster the capital of the securities 
firm.” 


Zucker also cites some “finders fee” receivables which 
United had accrued as of the end of 1972. But it is by no 
means clear that the firm had any right to these fees at the 
time in question. Zucker testified that the firm’s auditors 
treated these items as assets “if they felt that the negotiations 
had progressed to a point where the deal was substantially 
earned.” And Zucker’s successor as president stated that 
“maybe [these were only] contingent asset[s].” 


In any event, as Zucker appears to recognize, unsecured 
receivables are generally excluded from a firm’s net capital as 
assets which cannot be readily converted into cash.® Zucker 
argues, however, that the inclusion of these items in net 
capital was justifiable since neither this Commission nor the 
NASD had previously questioned similar receivables despite 
“numerous examinations between 1970 and 1973.” We can- 
not accept this argument. As we have previously pointed out: 


‘[Broker-dealers] cannot shift their responsibility for 
compliance with net capital requirements to the NASD 


or to us. A regulatory authority's failure to take early 
action neither operates as an estoppel against later 
action nor cures a violation.” (Footnotes omitted.) 7 


We affirm the NASD’s findings of net capital violations and 
the failure to make the reports with respect to them required 
by Rule 17a-11 under the Exchange Act. 


Zucker further argues that, even assuming that there were 
net capital violations, he cannot be held responsible for them. 
He asserts that Jai P. Ko, the firm’s vice president in charge 
of operations, was directly responsible for the computation of 
the firm’s net capital,® and that computations were prepared 
under Ko’s supervision which showed the firm to be in 
compliance with net capital requirements during the period in 
question. 


As we have frequently pointed out, a broker-dealer firm's 
president is responsible for compliance with all applicable 
requirements. And he retains that responsibility unless and 
until he reasonably delegates a particular function to another 
person in the firm, and neither knows nor has reason to know 
that the person in question is not properly performing his 
duties. Here Zucker had ample reason to know that Ko was 
not properly performing his duties. 


At the September 1972 board meeting of United and its 
parent corporation, two directors expressed “great displea- 
sure” at the delay in obtaining financial statements. Zucker 
stated that “no one was more chagrined than he” that the 
July and August statements were not available, and that he 
“had been interviewing personnel with [a] view towards 
acquiring an individual who would be able to handle all of the 
activities in the Operations Department in a better manner.” 
He conceded that Ko was “very poor in the general account- 
ing function.” One director proposed that Zucker oversee the 
general accountina function instead of Ko. But that sugges- 
tion was not followed. 


At the combined board meeting of March 12, 1973, Zucker 
recommended that Ko “be replaced immediately” on the 
basis of eleven reasons amounting to a wholesale indictment 
of Ko’s performance. Zucker now claims that, prior to March 
6, he was unaware of eight of the deficiencies he ascribed to 
Ko on March 12.19 Even assuming that were true, which 
would indicate that Zucker had substantially abdicated his 
supervisory responsibilities, Zucker still knew enough during 
the period in question to make any reliance on Ko unwar- 
ranted. 


Zucker argues that, while he wanted to replace Ko, “there 
was no one available who appeared at that time to be more 
qualified,” and that a comptroller was hired in January 1973 
to assist in the preparation of net capital computations 
although the comptroller was under Ko’s supervision.'' But 
these factors cannot excuse Zucker. Under the circumstan- 
ces, we affirm the NASD's findings that he was responsible 


SEC DOCKET/1217 








for the violations we and the NASD have found. 
IV 


Zucker argues that the sanctions imposed on him are too 
severe. He asserts, among other things, that the NASD 
blamed him for what others did after he resigned.as United’s 
president in March of 1973; that, as the NASD found, no 
effort was made to conceal any net capital deficiencies; that 
lesser sanctions have been imposed in comparable cases; 
and that he helped United avoid a Securities Investor Protec- 
tion Corporation receivership. 


We cannot find the proprietary and supervisory bar imposed 
on Zucker excessive or oppressive. The NASD held Zucker 
responsible only for what occurred while he was United’s 
president and not for the events that took place after he left 
that post. And Zucker’s contention that United’s substantial 
net capital deficiencies posed no danger to customers is 
unacceptable. As one court has stated: 


“The net capital rule is one of the most important weapons in 
the Commission's arsenal to protect investors. By limiting the 
ratio of a broker’s indebtedness to his capital, the rule 
operates to assure safety and confidence to the investing 
public. The question is not whether actual injuries or losses 
were suffered by anyone.” '2 


Thus we are not inclined to treat Zucker’s cavalier attitude 
towards his responsibilities lightly. We also note that this is 
not the first time that Zucker has been subject to disciplinary 
action. In proceedings brought by this Commission, an ad- 
ministrative law judge found that Zucker willfully aided and 
abetted violations by United of credit extension and record- 
keeping provisions, and, in addition, that he was responsible 
for a failure of supervision. With respect to the credit viola- 
tions, the law judge noted that, “Zucker did not take any 
effective action to halt the violations . . . until months after he 
was aware of them.” With respect to our recordkeeping rules, 
the administrative judge stated that, “Zucker knowingly per- 
mitted very serious violations of these requirements to con- 
tinue for a number of months.” Zucker did not appeal from 
the law judge’s decision, and it became the final decision of 
this Commission. '3 


We think it clear that the NASD properly excluded Zucker, 
with limited exceptions, from any further role as a proprietor, 
manager or supervisor with any NASD member. 


An appropriate order will issue. 


By the Commission (Chairman HILLS and Commissioners 
LOOMIS, EVANS and POLLACK). 


George A. Fitzsimmons 
Secretary 
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1 United did not appeal its expulsion from NASD membership 
in these proceedings. 


2 The amount outstanding on the note was $48,750. It was 
payable in quarterly installments of $3,750. 


3 The asserted liquidation value of these interests was 
$61,745. 


4 Don D. Anderson & Co., Inc., 43 S.E.C. 989, 991 (1968), 
aff'd, 423 F.2d 813 (C.A. 10, 1970). 


5 Goffe-Carkener-Blackford Securities Corporation, Securi- 
ties Exchange Act Release No. 11690 (September 29, 1975), 
7 SEC Docket 985, 987; John W. Yeaman, Inc., 42 S.E.C. 
500, 504-505 (1965). 


6 Management Financial, Inc., Securities Exchange Act Re- 
lease No. 12098 (February 11, 1976), 8 SEC Docket 1248, 
1250; Securities Exchange Act Release No. 8024, p. 8 
(January 18, 1967). 


7 Don D. Anderson & Co., Inc., supra, 43 S.E.C. at p. 991. 


8 Ko, a respondent in these proceedings, was barred by the 
NASD from acting as a principal or in a managerial or 
supervisory capacity with any NASD member. He did not 
appeal. 


9 Collins Securities Corporation, Securities Exchange Act 
Release No. 11766 (October 23, 1975), 8 SEC Docket 250, 
256; Jerome H. Shapiro, Securities Exchange Act Release 
No. 12615 (July 12, 1976), 10 SEC Docket 10, 11. 


10 The shortcomings of Ko that Zucker admits being aware of 
prior to March 6, 1973 are as follows: 


1. “His failure to supervise the Regulation T violations 
which led to the Company's initial regulatory problems 
and a subsequent administrative proceeding.” 


2. “He has never been able to produce timely or 
accurate accounting reports for the Board of Directors 
although asked for on repeated occasions and has only 
on one occasion produced reports which break down 
profit and loss by office and function despite the fact 
that the computer contains all such information.” 


3. “He has failed to supervise the cashiering function 
with the result that transfers have either been delayed 
or buyins not effected for a period of six months as in 
the case of Duesenberg, despite the fact that it would 
have been to the Company’s and Company’s cus- 
tomers’ financial advantage to do so and that the 
N.A.S.D. regulations specify such ‘sell-outs’ or ‘buy-ins’ 
within 30 days.” 


11 The comptroller did not start work until February 1, 1973. 


Zucker’s successor as president testified that the comptroller & 

















| * 
i 


then had to learn about United's “fantastically confusing and 
detailed computer system’ and also “about the securities 
business.” 


12 Blaise D'Antoni & Associates, Inc. v. S.E.C., 289 F.2d 
276, 277 (C.A. 5, 1961). 


'3 United Securities Company of America, Securities Ex- 
change Act Release No. 10537 (December 5, 1973), 3 SEC 
Docket 166. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 


Admin. Proc. File No. 3-4565 

In the Matter of the Application of 
MELVIN Y. ZUCKER 

2222 N.W. Ramsey Drive 
Portland Oregon 


For Review of Disciplinary Action Taken by the 


NATIONAL ASSOCIATION OF SECURITIES DEALERS, 
INC. 


ORDER AFFIRMING DISCIPLINARY ACTION TAKEN BY 
REGISTERED SECURITIES ASSOCIATION 


On the basis of the Commission's opinion issued this day, it 
is 


ORDERED that the sanctions imposed and the costs as- 
sessed by the NASD against Melvin Y. Zucker be, and they 
hereby are, affirmed. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 13077/December 16, 1976 


Admin. Proc. File No. 3-4330 


In the Matter of 


DANIEL LANKTREE 
99 Sun Valley Way 
Morris Plains, New Jersey 


DISMISSAL ORDER 


Daniel Lanktree, a trader for a registered broker-dealer, 
appeals from the findings made and the sanction imposed by 
an administrative law judge. ' 


The law judge found that Lanktree participated in a manipula- 
tive scheme involving the common stock of Logos Develop- 
ment Corporation. 


After an independent review of the record, we agree that 
there was a manipulation. But the evidence as to this 
respondent's involvement in that manipulation is not clear 
enough to warrant adverse findings. 


Accordingly, IT IS ORDERED that these proceedings with 
respect to Daniel Lanktree be, and they hereby are, dis- 
missed. 


By the Commission. 2 


George A. Fitzsimmons 
Secretary 





' These broker-dealer proceedings under the Securities Ex- 
change Act of 1934 were instituted by order of June 28, 1973. 
Administrative Law Judge Ralph Hunter Tracy filed his initial 
decision on February 28, 1975. After further hearings pur- 
suant to a remand order, the record was certified to the 
Commission on June 17, 1976. Oral argument was waived. 


2 Commissioner Pollack did not participate. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 13078/December 16, 1976 


NOTICE OF FILING OF PROPOSED RULE CHANGE BY 
CHICAGO BOARD OPTIONS EXCHANGE, INCORPO- 
RATED 


File No. SR-CBOE-76-22 

The Chicago Board Options Exchange, Incorporated submit- 
ted on December 1, 1976 a proposed rule change under Rule 
19b-4 to strengthen supervisory capabilities over accounts of 
member firms conducting a non-member customer options 
business. 


Publication of the submission is expected to be made in the 
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Federal Register during the week of December 20, 1976. In 
order to assist the Commission to determine whether to 
approve the proposed rule change or institute proceedings to 
determine whether the proposed rule change should be 
disapproved, interested persons are invited to submit written 
data, views and arguments concerning the submission within 
21 days from the date of publication in the Federal Register. 
Persons desiring to make written submissions should file six 
copies thereof with the Secretary of the Commission, Securi- 
ties and Exchange Commission, 500 North Capita) Street, 
Washington, D.C. 20548. Reference should be made to File 
No. SR-CBOE-76-22. 


Copies of the submission and of all written comments will be 
available for inspection at the Securities and Exchange 
Commission's Public Reference Room, 1100 L Street, N.W., 
Washington, D.C. Copies of the filing will also be available at 
the principal office of the above-mentioned self-regulatory 
organization. 


For the Commission by the Division of Market Regulation, 
pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 13079/December 16, 1976 


NOTICE OF FILING OF PROPOSED RULE CHANGE BY 
CHICAGO BOARD OPTIONS EXCHANGE, INCORPO- 
RATED 


File No. SR-CBOE-76-24 


The Chicago Board Options Exchange, Incorporated submit- 
ted on December 8, 1976 a proposed rule change under Rule 
19b-4 to eliminate constraints on market maker trading in 
option contracts by allowing the option price to reflect with 
accuracy the price change in the underlying issue. 


Publication of the submission is expected to be made in the 
Federal Register during the week of December 20, 1976. In 
order to assist the Commission to determine whether to 
approve the proposed rule change or institute proceedings to 
determine whether the proposed rule change should be 
disapproved, interested persons are invited to submit written 
data, views and arguments concerning the submission within 
30 days from the date of publication in the Federa/ Register. 
Persons desiring to make written submissions should file six 
copies thereof with the Secretary of the Commission, Securi- 
ties and Exchange Commission, 500 North Capitol Street, 
Washington, D.C. 20549. Reference should be made to File 
No. SR-CBOE-76-24. 
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Copies of the submission and of all written comments will be 
available for inspection at the Securities and Exchange 
Commission's Public Reference Room, 1100 L Street, N.W., 
Washington, D.C. Copies of the filing will also be available at 
the principal office of the above-mentioned self-regulatory 
organization. 


For the Commission by the Division of Market Regulation, 
pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 13080/December 16, 1976 


In the Matter of 


PHILADELPHIA STOCK EXCHANGE, INCORPORATED 
17th Street and Stock Exchange Place 
Philadelphia, Pennsyivania 19103 


(SR-PHLX-76-22) 


NOTICE OF FILING OF PROPOSED RULE CHANGE AND 
ORDER APPROVING PROPOSED RULE CHANGE 


Pursuant to Section 19(b)(1) of the Securities Exchange Act 
of 1934, 15 U.S.C. 78(s)(b)(1) (the “Act”), as amended by 
Pub. L. No. 94-29, § 16 (June 4, 1975) notice is hereby given 
that on December 13, 1976, the Philadelphia Stock Ex- 
change, Incorporated (“PHLX”) filed with the Commission 
copies of a proposed rule change. The proposed rule change 
amends PHLX Rules 1008 and 1009 to provide new stand- 
ards for the approval and withdrawal of approval of securities 
underlying exchange listed options. The substance of the 
proposed rule change is as follows: 


The initial listing standards of PHLX Rule 1008 require in 
substance that issuers of securities underlying exchange 
options have earned at least $1,000,000 in three of the last 
four fiscal years, including the immediately preceding fiscal 
year, that they have complied for the most recent three fiscal 
years with reporting requirements (including timeliness) of 
Sections 13 and 14 of the Act; and that neither the company 
nor any of its significant subsidiaries have had a default 
during such three years. Further, they require for the underly- 
ing security an 8,000,000 share float, 10,000 shareholders, 
trading volume of 2,000,000 shares in each of the two 
preceding calendar years, and a minimum price per share of 
$10.00 each day within the six months preceding approval of 
such security for options transactions. 


PHLX Rule 1009 requires for continued approval of an & » 
} 














underlying security for option transactions that the underlying 
security have a 7.2 million share float, 9,000 shareholders, 
and 1.8 million shares traded in the preceding fiscal year. The 
delisting process will also commence when the price per 
share of the underlying security is below $10.00 per share on 
the majority of business days in any six month period with no 
new series introduced so long as the underlying security is 
below $7.50 per share. Further, there will be a minimum 
strike price of $10.00 per share. In the event the delisting 
procedure is triggered, the underlying security would have to 
return to standards for original listing before its option could 
be reinstated. For purposes of maintenance listing, such 
issuers must have earned a minimum of $250,000 in three of 
the last four fiscal years, be no more than 30 days delinquent 
(after exhausting all extensions) in meeting the reporting 
requirements of Sections 13 and 14 of the Act and have 
cured any default within six months of the date on which it 
occurred. 


Publication of notice of the proposed rule change is expected 
to be made in the Federal Register during the week of 
December 20, 1976. Interested persons are invited to submit 
written data, views and arguments concerning the proposed 
rule change. Persons desiring to make written submissions 
should file six copies thereof with the Secretary of Commis- 
sion, Securities and Exchange Commission, 500 North Capi- 
tol Street, Washington, D. C. 20549. Reference should be 
made to File No. SR-PHLX-76-22. 


The Commission finds that the proposed rule change is 
consistent with the requirements of the Act and the rules and 
regulations thereunder applicable to national securities ex- 
changes, and in particular, the requirements of Section 6 and 
the rules and regulations thereunder. 


The PHLX proposal is along the lines of similar proposals of 
the Chicago Board Options Exchange, Inc. (“CBOE”) and the 
American Stock Exchange, Inc. (“Amex”), variations of which 
proposals were published on five separate occasions with no 
comments having been received from anyone other than the 
exchanges involved. ' 


The Commission has recently approved proposals by the 
Pacific Stock Exchange Incorporated, CBOE, Amex and 
Midwest Stock Exchange, Incorporated which are substan- 
tively identical to the present PHLX proposal.? Since in the 
Commission's view, the rules of these exchanges represent 
appropriate minimum standards for the approval and with- 
drawal of approval of securities underlying options and in 
order to promote uniformity among the exchanges with 
respect to such standards, in light of the identical nature of 
the PHLX proposals to those of the other exchanges which 
have been previously published, the Commission finds good 
cause for approving the proposed rule change prior to the 
thirtieth day after the date of publication of notice of filing 
thereof. 


IT iS THEREFORE ORDERED, pursuant to Section 19(b)(2) 
of the Act, that the proposed rule change referenced above 


be, and it hereby is approved. 


For the Commission by the Division of Market Regulation, 
pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





'See File No. SR-CBOE-76-6, Securities Exchange Act 
(“SEA”) Release No. 12178 (March 8, 1976), 41 Fed. Reg. 
10974 (March 15, 1976); Amendment 4 to SR-CBOE-76-6, 
SEA Release No. 12540 (June 11, 1976), 41 Fed. Reg. 
24782 (June 18, 1976); SR-CBOE-76-18, SEA Release No. 
12768 (September 9, 1976), 41 Fed. Reg 39108 (September 
14, 1976); SR-Amex-76-21, SEA Release No. 12819 (Sep- 
tember 21, 1976), 41 Fed. Reg. 43478 (October 1, 1976); 
and SR-MSE-76-21, SEA Release No. 12881 (October 12, 
1976), 41 Fed. Reg. 45921 (October 18, 1976). 


2 See approval orders for File Nos. SR-PSE-76-37, SEA 
Release No. 13058 (December 10, 1976); SR-CBOE-76-18, 
SEA Release No. 13050 (December 9, 1976); SR-Amex-76- 
21, SEA Release No. 13051 (December 9, 1976); and SR- 
MSE-76-21, SEA Release No. 13045 (December 8, 1976). 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 13081/December 17, 1976 


Admin. Proc. File No. 3-5074 
In the Matter of 


NASSAR AND COMPANY, INC. 
301 Fifth Avenue Building 
Pittsburgh, Pennsylvania 


(8-20682) 


MEMORANDUM OPINION AND ORDER DENYING APPLI- 
CATION FOR BROKER-DEALER REGISTRATION 


BROKER-DEALER PROCEEDINGS 
Denial of Registration 


Where corporation's application for reregistration as a broker 
and dealer was filed only a few months after the Commission 
had entered an order revoking its previous registration and 
barring its sole stockholder from the securities industry in any 
capacity, where that prior order was based on serious 
violations of the antifraud provisions of the securities statutes, 
where an appeal from that prior order was still pending 
undisposed of in the Court of Appeals, where firm’s former 
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controlling person was its sole stockholder, and where there 
was no other showing of changed circumstances, held, in the 
public interest to deny the application. 


Practice and Procedure 
Petition for Appellate Review 


Impact of a pending appeal on the status of a Commission 
order under Section 15(b) of the Securities Exchange Act 


Stays Pending Appeal 


Contention that the pendency of an appeal to the courts from 
a Commission order entered in an administrative proceeding 
under Section 15(b) of the Securities Exchange Act rendered 
that order nugatory unless and until affirmed, rejected. 


Until the respondent procures a favorable court decision, the 
Commission's decision is effective. Congress did not subject 
the Commission’s administration of Section 15(b) of the 
Securities Exchange Act to all-pervasive judicial control. 


The pendency of an appeal to the courts from a Commission 
order under Section 15(b) of the Securities Exchange Act 
does not give an absolute right to a stay. Associated 
Securities Corporation v. S.E.C., 283 F.2d 773, 775 (C.A. 
10, 1960); Arleen W. Hughes, 27 S.E.C. 952, 956 (1948). 
Constitutional Law 


Commission must assume that the statutes that it has been 
directed to administer are constitutional. 


Bilis of Attainder 


Contention that Section 15(b) of the Securities Exchange Act 
provides for bills of attainder, rejected. 


Public Interest 

Section 15(b) of the Securities Exchange Act explained 
Section 15(b) of the Securities Exchange Act is drawn on the 
premise that past wrongdoing may in appropriate cases give 
rise to the inference that the risk of probable future miscon- 
duct is high enough to require exclusion from the securities 
business. 


APPEARANCES: 


Carl L. Shipley, of Shipley Smoak & Akerman, for Nassar 
and Company, Inc. 


Aldis Lapins and Richard Todd Fenton, for the Commis- 
sion’s Division of Enforcement. 


This application for registration as a broker and dealer was 
filed on July 13, 1976. Public proceedings to determine 
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whether the application should be denied were instituted by 
an order dated August 26, 1976. Administrative Law Judge 
Irving Schiller filed his initial decision recommending denial 
on October 28, 1976. On November 8, 1976, applicant filed 
its petition for review of the initial decision. The record was 
certified to the Commission on December 3, 1976. No 
request for oral argument was made. 


Nassar and Company, Inc. (‘‘the firm”) was formerly regis- 
tered with this Commission as a broker and dealer in 
securities. In February 1976, however, we found that the firm 
and George M. Nassar, its controlling person, had engaged in 
“a high-pressure sales effort that lasted for a long time, was 
unsupported by any semblance of an adequate foundation, 
and was characterized by grossly reckless price predic- 
tions.” ' The proceedings in which that finding was made 
were quite protracted. After an independent review of the 
voluminous record, we found ourselves “unable to take a 
sanguine view as to the prospects of Nassar’s future hon- 
esty,”* and held that “[t]o permit one so prone to irrational 
euphoria and biatant exaggeration to continue to meddle with 
other people’s money would be contrary to the public inter- 
est.”3 


Accordingly, we: 


(A) concluded “that Nassar and his firm must be 
excluded from the securities business;”4 and 


(B) entered an order that revoked the firm’s registration 
as a broker and as a dealer® and that also barred 
Nassar from associating himself in any capacity with 
any other broker or dealer.® 


Nassar and his firm think that decision erroneous. Hence they 
have appealed to the Court of Appeals for the District of 
Columbia Circuit.? Their cause is now pending there. ® 


Nevertheless, our order is in effect.9 As a result, Nassar and 
the firm asked us for a stay pending appeal. In response to 
petitioners’ motion we said: 


“Respondents’ violations of the securities acts were 
serious and extensive. In our view the public interest 
requires prompt termination of their role in the securi- 
ties business.” 1° 


Accordingly, we denied the indefinite stay for which we had 
been asked. However, we did give Nassar and the firm a stay 
of several weeks for the purpose of giving them an adequate 
opportunity to seek a stay from the Court of Appeals. '' When 
they made that application, the court denied their request. 





en 

















IV. 


® Nassar next caused the firm to file the application for 





registration now before us. But the history that we have just 
summarized raised an obvious question as to whether it 
would be in the public interest to permit the firm to return to 
the securities business.'? To resolve that question we insti- 
tuted this proceeding. 


An evidentiary hearing was held before an administrative law 
judge. His description of the evidence adduced stated: 


“... Nassar offered the testimony of nine witnesses, 
including George Nassar’s father and mother, who 
testified, in general, that applicant's reputation, as well 
as George Nassar’s reputation in the community is 
either good, excellent or of the highest caliber, that, 
contrary to the Commission's findings, Nassar did not 
engage in any high pressure sales tactics or ... 
deceitful and fraudulent activities ... and that in their 
opinion there is no danger to the public interest if the 
firm were permitted to continue in the securities busi- 
ness. In addition copies of twenty-five letters were 
attached to Nassar’s answer which in general attest to 
George Nassar’s good character and integrity.” '° 


The administrative law judge then said of George Nassar’s 
own testimony: 


“In his testimony ... George Nassar continued to 
protest his innocence of any wrongdoing as found by 
the Commission ....[H]e appears not to understand 
fully the duties and responsibilities of a broker or dealer 
who undertakes to sell securities to the public, nor does 
he appear to understand the necessity of refraining 
from making representations without adequate basis or 
making wholly unwarranted price predictions or engag- 
ing in high-pressure sales efforts. His testimony in this 
regard is significant. When asked by his counsel 
whether he has a better understanding now than he did 
in 1966 as a result of this proceeding, George Nassar 
testified: ‘... | was innocent then’.. .‘l| would do the 
same thing now as | did then... .”” 


V. 


The administrative law judge found George Nassar’s “lack of 
understanding of broker-dealer standards for dealing with the 
public . . . inimical to the public interest.” So do we. '* Hence 
we hold, as did the administrative judge, that the firm’s 
application for reregistration as a broker and dealer must be 
denied. '5 


The firm contends that “since it has appealed the Commis- 
sion’s findings to the U.S. Court of Appeals for the District of 
Columbia, those findings have no validity.” It elaborates on 
that theme in the following vein: 


‘{T]here is no evidence of willful violation of either the 


1933 or 1934 Acts until such time as there has been 
judicial review by a judicial court duly constituted under 
Article Ill of the Federal Constitution. Substantial rights 
are not and cannot be finally determined by the Com- 
mission or any administrative law judge. Those rights 
are confided for their protection to Article IIl courts, and 
until there has been a judicial action making findings of 
fact and conclusions of law that Nassar & Company, 
Inc. engaged in violative conduct at some point in the 
past, the findings . . . in [this Commission's decision of 
last February, characterized in the firm's brief as a 
‘secondary proceeding’ cannot be used as a basis for 
the statutorily required findings in the present case.” 


These conclusory assertions are unbuttressed by citation, 6 
and neither the text nor the history of the Exchange Act 
supports the firm’s idea that our decisions under that statute 
are wholly ineffectual until the courts affirm them.17 Had 
Congress wished to subject our administration of the Ex- 
change Act's remedial provisions to such all-pervasive judicial 
control, '8 it would have done so.'9 Since Congress took no 
such action,2° the general rule that “[uJntil a favorable court 
decision is procured, . .. the administrative decision not only 
‘stands’ but is ‘enforced’ in the true sense of the word’ 2! 
should govern. 22 


Vil. 


Finally, the firm tells us that it is irrational to “piggy back” the 
evidence of its past misconduct adduced in the prior proceed- 
ings into the instant case. 


But Section 15(b) of the Exchange Act is drawn on the 
premise that past wrongdoing may in appropriate cases give 
rise to the inference that the risk of probable future miscon- 
duct is high enough to require exclusion from the securities 
business. 23 Hence the firm’s argument would more appropri- 
ately be made to Congress.24 Having been directed by 
Congress to enforce the section as it is, we are not at liberty 
to repeal or rewrite it by administrative fiat. 25 


Vill. 


In view of the foregoing, it is ORDERED that the application 
of Nassar & Company, Inc. for registration as a broker and 
dealer in securities be, and the same hereby is, in all 
respects denied. 26 


By the Commission (Chairman HILLS and Commissioners 
LOOMIS and EVANS); Commissioner POLLACK not partici- 
pating. 
George A. Fitzsimmons 
Secretary 





' Richard C. Spangler, Inc., Securities Exchange Act Re- 
lease No. 12104 (February 12, 1976), 8 SEC Docket 1257, 
1268. We also concluded that the record showed that “Nas- 
sar was wholly indifferent to the boundaries that separate fact 
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from fiction, naively credulous, and prone to embroider on... 
- falsehoods . . . fed him.” 


2 Ibid. 
3 Ibid. 
4 Ibid. 
5 8 SEC Docket at 1269. 
6 Ibid. 


7 Before appealing, however, petitioners filed a petition for 
modification with us in which they argued that the promotion 
that gave rise to the proceeding against them was a mere 
isolated incident and “not a typical type of fraudulent activity 
which justified extreme sanctions.” So they asked us “to 
modify the existing order and permit them to continue in the 
securities business.” We denied that request on March 24, 
1976. 


Petitioners appealed to the Court of Appeals by way of a 
petition for review pursuant to Section 25(a)(1) of the Securi- 
ties Exchange Act which reads: “A person aggrieved by a 
final order of the Commission entered pursuant to this title 
may obtain review of the order in the United States Court of 
Appeals for the circuit in which he resides or has his principal 
place of business, or for the District of Columbia Circuit, by 
filing in such court, within sixty days after the entry of the 
order a written petition requesting that the order be modified 
or set aside in whole or in part.” 


8 Nassar v. S.E.C., No. 76-1238. 


2 Nassar and the firm have brought suit against us in the 
United States District Court for the District of Columbia 
(Nassar v. S.E.C., Civil Action No. 339-76) for a declaratory 
judgment nullifying that order. The District Court dismissed 
the complaint in that case for want of jurisdiction. The 
plaintiffs’ appeal from that order to the Court of Appeals for 
the District of Columbia Circuit (Nassar v. S.E.C., No. 76- 
1596) is pending and has been consolidated with their appeal 
from our order. 


10 Stay order of March 5, 1976, in Administrative Proceeding 
File Nos. 3-1950, 3-1951 and 3-1952. 


11 That is our long-standing practice in such situations. See 
Arleen W. Hughes, 27 S.E.C. 952, 956 (1948). 


12 Section 15(b)(1) of the Exchange Act authorizes us to 
“institute proceedings to determine whether registration 
should be denied.” The section then provides that “the 
Commission shal! [emphasis added] deny such registration 

. if it finds that if the applicant were so registered, its 
registration would be subject to suspension or revocation 
under paragraph (4) of this subsection.” Paragraph (4) pro- 
vides in pertinent part: “The Commission ... shall ... 
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suspend . . . or revoke the registration of any broker or dealer 
if it finds... suspension or revocation ... in the public 
interest and that such broker or dealer, whether prior or 
subsequent to becoming such, or any person associated with 
such broker or dealer, whether prior or subsequent to becom- 
ing so associated ... (D) has willfully violated any provision 
of the Securities Act of 1933, the Investment Advisers Act of 
1940, the Investment Company Act of 1940, this title [i.e., the 
Exchange Act itself], [or] the rules or regulations under any of 
such statutes ....” 


13 Of this testimony, the administrative law judge said: “It is 
significant that three of the witnesses, when asked hypotheti- 
cally whether a broker or dealer who, without adequate basis, 
made false and misleading statements regarding a security, 
should be permitted to act as a broker or dealer testified such 
a broker should not be allowed to so act; a fourth responded 
that such action would be wrong; a fifth believed that ‘such a 
person would be disbarred from this kind of tactic’ and a sixth 
stated ‘certainly you would have great question about letting 
that person continue in the business, without more.” 


14 Qur views are based on an independent review of the 
record. 


15 In a technical sense George Nassar the individual is not a 
party to this proceeding. The only party before us is the firm. 
Mr. Nassar, however, is the firm’s sole stockholder and its 
guiding force. As the administrative law judge said in his initial 
decision: 


“The evidence clearly demonstrates that during the 
period the Commission found that applicant and 
George Nassar willfully violated certain sections of the 
securities laws, George Nassar alone determined the 
policies and controlled the operations of the firm and 
the record shows he has continued to do so until his 
bar became effective in March 1976. During the entire 
period George Nassar’s mother was employed by the 
firm, as was a bookkeeper and, at the time of revoca- 
tion, two salesmen. Mrs. Nassar testified that she 
concerned herself with clerical duties in the office but 
the record demonstrates [she] has neither the training 
nor capability of operating a brokerage business. The 
bookkeeper has no such qualification and the record 
does not indicate either of the salesmen have such 
capacity nor have they qualified as principals in a 
brokerage firm. At the hearing George Nassar testified 
that if his stock ownership was an impediment to the 
firm's registration he would be willing to place his stock 
in a voting trust or remove himself from control. How- 
ever, he was unable to state who would be primarily 
responsible for the conduct of the firm, other than his 
mother. The record thus raises serious questions as to 
whether, in the absence of George Nassar, there wouid 
be any person qualified or capable of responsibility for 
the operation of the applicant. Those questions, on the 
basis of the evidence, must be answered in the nega- 
tive. George Nassar admits the existing bar would 























prohibit him from engaging in the securities business, 
and the record is overwhelming that no one in the 
applicant's firm has the executive or managerial ability 
to operate the firm.” 


16 The firm's brief suggests that they rest on the Constitution. 
Counsel appears to be of the view that Congress was under 
a constitutional compulsion to write the Exchange Act as he 
thinks it should have been written, and that the statute, as 
actually written, transgresses the Constitution’s limitations on 
the legislative power. But we have no power to invalidate the 
very statutes that Congress has directed us to enforce. Todd 
v. S.E.C., 137 F.2d 475, 476 (C.A. 6, 1943); “[ T]he Commis- 
sion is not empowered to rule upon the constitutionality of 
statutes.” Unless and until the courts declare otherwise, we 
are constrained to proceed on the assumption that our 
governing statutes are constitutional. Houston Natural Gas 
Corporation, 3 S.E.C. 664, 671 (1938), pet. for review 
dismissed, 100 F.2d 5 (C.A. 4, 1938); Walston & Co., 5 
S.E.C. 112, 113 (1939); J. A. Sisto & Co., 7 S.E.C. 647, 653 
n. 5 (1940); Mutua! Fund Distributors, Inc., 41 S.E.C. 174, 
181 (1962); Stanford Investment Management, Inc., 43 
S.E.C. 864, 874 (1968); Milton J. Wallace, Securities Ex- 
change Act Release No. 11252 (February 14, 1975), 6 SEC 
Docket 300, 301. 


In the instant case we think that assumption well founded. 
The Act is now in its forty-third year. There has been a 
plethora of litigation under it. And thus far no court has been 
able to detect the constitutional infirmities that the firm sees. 
See Sloan v. S.E.C., 535 F.2d 676 (C.A. 2, 1976); Sloan v. 
S.E.C., 527 F.2d 11, 12 (C.A. 2, 1975); United States v. 
Pope, 189 F. Supp. 12, 21 (S.D.N.Y. 1961) (a criminal 
prosecution); Speed v. Transamerica Corporation, 99 F. 
Supp. 808, 831 (D. Del., 1951). 


17 Indeed, the 1975 amendments to the Excnange Act ex- 
pressly provide that even disciplinary action taken not by this 
Commission, which is an agency of the Federal Government, 
but by the securities industry's self-regulatory bodies be- 
comes effective without either our intervention or that of the 
courts and that appeals from those bodies to us “shall not 
operate as a stay of such action” unless we so order. See 
Section 19(d)(2) of the Exchange Act superseding former 
Section 15A(g), which provided that “applications to the 
Commission for review, or the institution of review by the 
Commission on its own motion, shall operate as a stay of 
such action until an order is issued upon such review... .’ 


18 See, e.g., Section 11(d) of the Public Utility Holding 
Company Act which requires us to apply to the courts to 
enforce compliance with our orders under Section 11(b) of 
that statute. 


19 Compare Section 15(b) of the Exchange Act with Section 
10(e) of the National Labor Relations Act, 29 U.S.C. § 160(e), 
which provides for petitions by the National Labor Relations 
Board to the courts of appeal for the enforcement of the 
Board's orders in unfair labor practice cases. 


20 Nor did Congress provide for automatic stays. Hence there 
is no right to such stays. See Gellhom and Byse, Administra- 
tive Law Cases and Comments 256-262 (6th ed. 1974). As 
the Court of Appeals for the Tenth Circuit said when it denied 
a stay pending appeal in Associated Securities Corporation 
v. S.E.C., 283 F.2d 773, 775 (1960): “In the balancing of 
injury to the individual by exclusion from the security business 
and of harm to the public by proscribed activities in security 
transactions the necessity of protection to the public far 
outweighs any personal detriment resulting from the impact of 
applicable laws. In each of the cases before us the Commis- 
sion has found that the public interest is served by the actions 
which it has taken.... If we were to grant the requested 
stays and thus, temporarily at least free Jenson and Green- 
berg from the imposition of the Commission orders we would, 
in effect, be substituting our judgment as to the public interest 
for that of the Commission. The primary responsibility rests 
on the Commission and its determination should not be upset 
by the courts except for cogent reasons.” The Tenth Circuit 
then quoted the Supreme Court's admonition in Scripps- 
Howard Radio, Inc. v. Federal Communications Commis- 
sion, 316 U.S. 4, 15 (1942), that “Courts and administrative 
agencies are not to be regarded as competitors in the task of 
safeguarding the public interest.” 


The Court of Appeals for the District of Columbia Circuit 
applied these principles when it denied the firm’s request for 
a stay of our revocation order. Implicit in that denial was a 
holding that our order of last February and ine findings on 
which it rests are the law of the case unless and until 
reversed. Thus the firm’s contention in the instant case that 
our prior order is of no force or effect until affirmed has 
already been rejected by the Court of Appeals. 


21 Parker, The Execution of Administrative Acts, 24 U. of 
Chi. L. Rev. 292, 305 (1957) noting at pages 306 and 307 
that this rule is almost always controlling in cases involving 
licenses and their revocation. 


22 See also 3 Davis, Administrative Law Treatise § 23.07 
(1958). 


23 We stressed this at the close of our opinion in the 
revocation case. See part V of that opinion at page 1268 of 8 
SEC Docket. 


24 To the extent that it rests on the Constitution, it must be 
made to the courts. See n. 16, supra. Hence we have no 
jurisdiction to entertain the firm’s contention that Section 
15(b) runs afoul of the Constitution's command in Article |, 
Section 9, Clause 3 that “No Bill of Attainder . . . be passed.” 


However, we note that in the only other case in which such a 
contention was made we said that counsel's reasoning was 
“obscure to us” and his conclusion “astonishing.” Milton J. 
Wallace, Securities Exchanging Act Release No. 11252 
(February 14, 1975), 6 SEC Docket 300, 301. In Wallace we 
pointed out “The bill of attainder argument is frivolous be- 
cause: 
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- (1) Bills of attainder are aimed at particular persons or 
at readily identifiable classes of persons. ... Section 
15(b) ... is directed at the whole human race. No 
statute so directed can be a bill of attainder. [Quoting 
from United States v. Lovett, 328 U.S. 303, 316 
(1946): “Section 304 was designed to apply to particu- 
lar individuals” and Cummings v. Missouri, 4 Wall. 
277, 323 (1867): “These bills are generally directed 
against individuals by name; but they may be directed 
against a whole class.” Also cited were United States 
v. Brown, 381 U.S. 437, 449-457 (1965) and Commu- 
nist Party v. Subversive Activities Control Board, 367 
U.S. 1, 84-90 (1961).] 


(2) Every statute held invalid as a bill of attainder 
involved an attack on political freedom. There is none 
here. 


(3) Bills of attainder inflict punishment without trial... . 


(4) Finally, our proceedings do not punish.” (Footnotes 
omitted except where otherwise indicated.) 


25 Of course, this does not mean that disqualifying orders 
issued thereunder must always be perpetual. Judicial notice 
has been taken of our discretionary power to life or modify 
disqualifications. Tager v. S.E.C., 344 F.2d 5, 9 (C.A. 2, 
1965); Vanasco v. S.E.C., 395 F.2d 349, 351 (C.A. 2, 1968); 
Hanly v. S.E.C., 415 F.2d 589, 598 (C.A. 2, 1969); Fink v. 
S.E.C., 417 F.2d 1058, 1060 (C.A. 2, 1969). Hence so-called 
lifetime bars are actually bars of indefinite duration. John R. 
Brick, Securities Exchange Act Release No. 11763, Invest- 
ment Advisers Act Release No. 483 (October 24, 1975), 8 
SEC Docket 240, 247-248 n. 36. As we said in Applications 
for Relief from Disqualification, Securities Exchange Act 
Release No. 11267, Investment Company Act Release No. 
8689, Investment Advisers Act Release No. 438 (February 
28, 1975), 6 SEC Docket 346: “The Commission recognizes 
that situations may exist where, in light of changed circum- 
stances and after the passage of a period of time, it may 
appear appropriate ... to permit a disqualified individual or 
firm to have the disqualification lifted if ... the applicant can 
make a showing satisfactory to the Commission that re-entry 
into the securities business would be consistent with the 
public interest.” 


For reasons that the administrative law judge discussed at 
some length in his able and comprehensive opinion and that 
need not be restated at this point in view of what has already 
been said, the firm has made no such showing here. It has 
been excluded from the business for a mere few months. And 
nothing in the record suggests any change of circumstances. 


26 The exceptions to the initial decision are overruled or 
sustained to the extent that they are inconsistent or in accord 
with the views expressed in this opinion. Our failure to 
address ourselves explicitly to a particular contention does 
not mean that we have ignored it. All points presented have 
been carefully considered. 
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SECURITIF:'S EXCHANGE ACT OF 1934 
Release No. 13083/December 20, 1976 


SEE 


SECURITIES ACT OF 1933 
Release No. 5791/December 20, 1976 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 13084/December 20, 1976 


Administrative Proceeding File No. 3-5092 


In the Matter of 
BRISTOL-MYERS INTERNATIONAL FINANCE COMPANY 
(81-230) 


ORDER GRANTING APPLICATION PURSUANT TO SEC- 
TION 12(h) OF THE ACT 


The Securities and Exchange Commission has issued an 
order granting the Application of Bristol-Myers International 
Finance Company (‘Applicant’), a Delaware corporation, 
pursuant to Section 12(h) of the Securities Exchange Act of 
1934, as amended (the “1934 Act’), for an exemption from 
the provisions of Section 13 of the 1934 Act. 


It appears to the Commission that the requested exemption is 
not inconsistent with the public interest and the protection of 
investors in view of the fact that trading activity in Applicant's 
4'/2% Guaranteed Debentures due 1980 (the “Debentures’), 
the only class of securities issued by the Applicant which is 
registered under the 1934 Act, has been very limited since 
1970; the Debentures are guaranteed by and convertible into 
common stock of Bristol-Myers Company (‘Bristol’); and 
Debentureholders can be fully informed as to their investment 
by referring to the reports required to be filed by Bristol under 
Section 13. 


The order is subject to certain conditions, including the filing 
of reports on Form 8-K reflecting the occurrence of any event 
which would affect the rights of Debentureholders and dis- 
closing material changes in the trading activity in the Deben- 
tures, as well as the reservation of jurisdiction by the Com- 
mission to reconsider the exemption under certain circum- 
stances. 




















SECURITIES EXCHANGE ACT OF 1934 
Release No. 13085/December 20, 1976 


The Securities and Exchange Commission has issued orders 
pursuant to Section 12(d) of the Securities Exchange Act of 
1934 granting the application of the following companies to 
list the specified securities on the New York Stock Exchange, 
Inc.—Pioneer Electronic Corp., American Depositary Re- 
ceipts representing common stock, par value 50 Yen per 
share (effective as of December 9); and Caterpillar Tractor 
Co., 8% sinking fund debentures, due November 1, 2001; 
81/s% seven-year bonds, due 1983, and 9% twenty-year 
bonds, due 1996; Household Finance Corp., 7.85% deben- 
tures Series 3B, due October 1, 1996, and 83/s% debentures 
Series 4B, due October 1, 2003; McDonough Co., common 
stock, par value $1 per share; and New York Telephone Co., 


81/4% thirty-nine year debentures, due October 15, 2015 (all 


effective as of December 13, 1976). 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 13086/December 20, 1976 


The Securities and Exchange Commission announced pur- 
suant to Section 12(k) of the Securities Exchange Act of 1934 
(“Exchange Act’) the single seven day suspension of ex- 
change and over-the-counter trading for the period commenc- 
ing at 11:15 a.m.(EST) on December 20, 1976 and terminat- 
ing at midnight (EST) on Dec. 26, 1976 of the securities of 
Robino-Ladd Company a Delaware corporation with principal 
executive offices located at Kirkwood Highway and South 
Meadowocd Drive, Newark, Delaware. 


The Commission ordered the trading suspension at the 
request of the company pending dissemination of news 
concerning the company’s financial condition. 


The Commission cautions broker-dealers, shareholders and 
prospective purchasers that they should carefully consider 
the foregoing information along with all other currently availa- 
ble information and any information subsequently issued by 
the company. 


Furthermore, brokers and dealers should be alert to the fact 
that, pursuant to Rule 15c2-11 under the Exchange Act, at 
the termination of the trading suspension no quotation may 
be entered unless and until they have strictly complied with all 
of the provisions of said rule. If any broker or dealer has any 
questions as to whether or not he has complied with said 
rule, he should not enter any quotation but immediately 
contact the staff of the Division of Enforcement in Washing- 
ton, D.C. If any broker or dealer is uncertain as to what is 
required by Rule 15c2-11, he should refrain from entering 
quotations relating to the securities in question until such time 


as he has familiarized himself with said rule and is certain 
that all of its provisions have been met. If any broker or 
dealer enters any quotation which is in violation of said rule, 
the Commission will consider the need for prompt enforce- 
ment action. 


If any person adversely affected by such suspension or who 
would be adversely affected by the renewal of the suspension 
desires to show that such suspension is not necessary in the 
public interest or for the protection of investors, such person 
may petition the Commission that it not renew the suspen- 
sion. Such petition should be filed with the Commission in 
accordance with the procedure set forth in Securities Ex- 
change Act Release No. 12361 dated April 22, 1976. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 13087/December 21, 1976 


Admin. Proc. File No. 3-5138 


In the Matter of 


Glade M. Knight 
John L. Ruckart 
Reza M. Valad 

Donald P. Pavell 


ORDER IMPOSING REMEDIAL SANCTIONS 


In anticipation of these broker-dealer proceedings under the 
Securities Exchange Act.of 1934 (Exchange Act),’ Glade M. 
Knight (Knight), a vice-president of Goodman Securities 
Corp. (Registrant) from November 1972 through April 1973, 
John L. Ruckart (Ruckart), a vice-president of Registrant from 
November 1972 through April 1973, Reza M. Valad (Valad) 
and Donald P. Pavell (Pavell), both employees of Registrant 
from November 1972 through December 1973, have submit- 
ted, without admitting or denying the allegations in the Order 
for Proceedings, offers of settlement which the Commission 
has determined to accept. 2 


In their offers of settlement, Knight, Ruckart, Valad and Pavell 
waive, among other things, the requirement of findings pur- 
suant to Section 15(b)(6) of the Exchange Act. 


Accordingly, IT IS ORDERED that: 
Glade M. Knight, John L. Ruckart, Reza M. Valad and 
Donald P. Pavell may not associate with a broker- 
dealer for a period of 30 days, effective the second 
Monday after the date of this Order. 


For the Commission, by its Secretary, pursuant to delegated 
authority. 
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= George A. Fitzsimmons 
Secretary 





1 in the matter of Goodman Securities Corporation instituted 
simultaneously with the entry of this Order Imposing Reme- 
dial Sanctions. 


2 The offers of settlement herein are not binding on any other 
respondents in this proceeding. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 13088/December 21, 1976 


In the Matter of 


GOODMAN SECURITIES CORPORATION, ET AL. 
Administrative Proceeding File No. 3-5138 


The Securities and Exchange Commission (Commission) has 
ordered administrative proceedings under the Securities Ex- 
change Act of 1934 (Exchange Act) naming Goodman Secu- 
rities Corporation (Registrant), a now defunct Richmond, 
Virginia, broker-dealer, and Robert M. Goodman, president of 
Registrant, Glade M. Knight and John Ruckart, vice presi- 
dents of Registrant, Reza M. Valad and Donald P. Pavell, 
registered representatives of Registrant, and Robert M 
Goodman Associates, Inc. (Associates), an associated entity, 
all of Richmond, Virginia. 


These proceedings are based on allegations by the Commis- 
sion’s staff that Registrant, Associates, Goodman, Knight, 
Ruckart, Valad and Pavell willfully violated and willfully aided 
and abetted violations of the registration provisions of the 
Securities Act of 1933 (Securities Act) and the anti-fraud 
provisions of the Securities Act and the Exchange Act, and 
rules and regulations adopted thereunder, in connection with 
the offer and sale of securities in the form of limited partner- 
ship interests in real estate limited partnerships promoted by 
Associates. The order alleges that the respondents made 
untrue statements of material facts and omitted to state 
material facts necessary to make the statements made. in 
light of the circumstances under which they were made, not 
misleading, concerning, among other things: the speculative 
nature of the investments and the high degree of risk which 
they involved; the use of proceeds raised from investors; the 
profits to be realized by respondents; the circumstances 
under which an offering would be withdrawn and investor 
funds returned; the financial condition of Associates; the 
commingling of investor funds, and the ownership participa- 
tion of the general partner. in addition, the order alleges that 
Registrant willfully violated the broker-dealer bookkeeping 
provisions of the Exchange Act by failing to keep and 
accurately maintain certain of its books and records and that 
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Registrant and Goodman failed to reasonably supervise, with 
a view to preventing certain of the aforementioned violations, 
persons who were subject to their supervision at such time 
and who committed such violations. 


Simultaneous with the institution of this proceeding, the 
Commission accepted offers of settlement submitted by 
Knight, Ruckart, Valad and Pavell without admitting or deny- 
ing the allegations contained in the order for proceedings. In 
accordance with these offers, the Commission has sus- 
pended these respondents from association with any broker 
or dealer for a period of 30 days. A hearing will be scheduled 
to take evidence on the charges against the remaining 
respondents. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 13089/December 21, 1976 


The Securities and Exchange Commission has ordered ad- 
ministrative proceedings under the Securities Exchange Act 
of 1934 (Exchange Act), the Investment Company Act of 
1940 and the Investment Advisers Act of 1940 (Advisers Act), 
against Life investors Management Corporation (Life Inves- 
tors), a broker-dealer and investment adviser in Cedar Rap- 
ids, lowa, and Raiph M. O’Brien (O’Brien), director and vice 
president of Life Investors. 


The proceedings are based on allegations by the staff of the 
Commission that O’Brien violated the anti-fraud provisions of 
the Exchange Act and entered into joint transactions with 
certain mutual funds in violation Of the provisions of the 
Investment Company Act of 1940. The staff also charged that 
Life Investors failed to maintain the books and records 
required by the Advisers Act and failed reasonably to super- 
vise, with a view to preveniing the violations alleged above, 
those persons who were subject to its supervision and who 
committed such violations. 


A hearing will be scheduled by further order to take evidence 
on the staff's allegations and to afford the respondents an 
opportunity to offer any defenses thereto, for the purpose of 
determining whether the allegations are true, and, if so, 
wheiher any action of a remedial nature should be ordered by 
the Commission. 


The Securities and Exchange Commission announced that 
the specified securities of the following companies have 
become listed on the following stock exchanges: 


New York Stock Exchange—-Commonwealth Edison 
Co., 2% first mortgage bonds, Series 34, due Octo- 
ber 1, 1982 (effective as of December 8, 1976); 
Northern lilinois Gas Co., 83/4% first mortgage 
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bonds, Series due July 1, 2001 (effective as of 
October 2, 1976); 8'/4% first mortgage bonds, Series 
due August 1, 1984 (effective as of September 17, 
1976); and 81/2% first mortgage bonds, Series due 
April 1, 1983 (effective as of December 16, 1976). 


American Stock Exchange—Kirby Exploration Co., 
common stock, par value $1.00 per share (effective 
as of December 15, 1976). 


SECURITIES AND EXCHANGE COMMISSION 


[17 CFR Part 240] 


[Release No. 34-13091; File No. S7-665] 


SHORT SALES OF SECURITIES 


Notice of Public Fact-Finding Investigation and Rulemaking 
Proceeding é 


The Securities and Exchange Commission announced today 
that it has ordered a public investigatory and rulemaking 
proceeding to ascertain facts, conditions, practices and other 
matters relating to short sales of securities registered, or 
admitted to unlisted trading privileges, on national securities 
exchanges. The purpose of this investigatory and rulemaking 
proceeding is to gather evidence as to whether regulation of 
short sales of all securities registered, or admitted to unlisted 
trading privileges, on national securities exchanges of the 
type currently provided by the Commission’s primary short 
sale rule, Rule 10a-1 [17 CFR § 240.10a-1] under the 
Securities Exchange Act of 1934 (the “Act”) [15 U.S.C. 78a 
et seq., as amended by Pub. L. No. 94-29 (June 4, 1975)], is 
needed in today’s regulatory environment. ' 


In connection with this investigatory and rulemaking proceed- 
ing, the Commission is publishing for comment proposed 
temporary Rules 10a-3(T)[A], 10a-3(T)[B] and 10a-3(T)[C] 
[17 CFR §§ 240.10a-3(T)[A], 240.10a-3(T)[B] and 240.10a- 
3(T)[C]] and proposed Rule 10b-11 [17 CFR § 240.10b-11]. 
Proposed Rules 10a-3(T)[A], 10a-3(T)[B] and 10a-3(T)[C] 
would suspend in part, to varying degrees, the operation of 
the “tick” test provisions of Rule 10a-1 under the Act, while 
proposed Rule 10b-11 would establish explicit borrowing 
requirements in connection with short sales. The Commission 
invites written views, data and arguments with respect to 
whether the Commission should adopt any of the alternative 
rules regarding the suspension of the “tick” test proposed 
herein (or some variation thereof), as well as with respect to 
various other issues and questions discussed herein relating 
to the need for or manner of regulating short sales. 


The investigatory and rulemaking proceeding commenced 
today is intended to be the first step in a thorough and 
comprehensive reexamination of short sale regulation in the 
light of changing market and regulatory conditions and to 
provide a framework for public discussion of the issues 


involved. In commencing this proceeding, and in publishing 
for comment proposed Rules 10a-3(T)[A], 10a-3(T)[B] and 
10a-3(T)[C}, the Commission wishes to emphasize, however, 
that it has reached no conclusions with respect to the 
desirability of removal, either in whole or in part, of the 
existing “tick” test provisions of Rule 10a-1. Assuming that 
such removal would be appropriate, at least on an experi- 
mental basis, the Commission has also not resolved either 
the scope or timing of such an experiment. 


First, as more fully discussed infra, the Commission may 
wish to defer the commencement of any deregulation experi- 
ment until it has in place a comprehensive monitoring and 
data collection program with respect to short selling and has 
gathered data for comparison purposes with respect to short 
sale activity under the existing regulatory environment. In 
addition, because of the significant structural changes now 
occurring in the securities markets, the Commission may 
wish to defer a deregulation experiment relating to short 
selling until it has had a further opportunity to observe the 
effects of these changes on the functioning of the markets. 
For example, the Commission is currently considering rule 
proposals filed by several national securities exchanges 
contemplating the introduction of trading in put options. On 
July 7, 1976, the Commission announced (in Securities 
Exchange Act Release No. 12601), that, while it would not 
make a decision respecting the initiation of exchange puts 
trading until after January 1, 1977, in order to fully analyze a 
number of unresolved regulatory, surveillance and economic 
issues, it “recognize{d] the economic logic for the extension 
of existing exchange option trading to include puts.” Should 
the Commission authorize a pilot program in puts trading 
after January 1, 1977, it may be appropriate to defer any 
short sale deregulation experiment until the impact of ex- 
change put trading on the securities markets can be reviewed 
in light of actual experience. 


Finally, the Commission wishes to point out that the com- 
mencement of this investigatory and rulemaking proceeding 
does not at this time alter the existing short sale regulatory 
scheme. All persons are reminded that, until such time (if 
ever) as the Commission takes further action to adopt one of 
the alternative rules proposed herein (or some variation 
thereof), short sales of securities registered, or admitted to 
unlisted trading privileges on, national securities exchanges, 
must comply fully with Rule 10a-1 under the Act (and all other 
applicable provisions of the federal securities laws). 


|. Background 

Short selling has been the subject of Commission regulation 
since 1938.2 The Commission has consistently analyzed 
short sale regulation in terms of three possible objectives: 


(i) Allowing relatively unrestricted short selling in an 
advancing market; 


(ii) Preventing short selling at successively lower 
prices, thus eliminating short selling as a tool for driving 
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the market down; and 


(iii) Preventing short sellers from accelerating a declin- 
ing market by exhausting all remaining bids at one 
price level, causing successively lower prices to be 
established by long sellers. * 


Prior to April 30, 1976, the permissibility of short sales under 
Rule 10a-1 [17 CFR § 240.10a-1] was determined for a 
particular exchange by applying the so-called “tick” test to the 
proposed short sale, comparing the price of the proposed 
short sale to immediately preceding transactions in the secu- 
rity to be sold short occurring on that exchange. Thus, Rule 
10a-1 [17 CFR § 240.10a-1], as then in effect, prohibited the 
short sale of any security on an exchange below the price at 
which the last sale was effected (/.e., on a minus tick) or at 
the last sale price if the immediately preceding trade at a 
different price was higher (j.e., on a zero minus tick).4 
“Regional” stock exchanges, however, could avail them- 
selves of the so-called “equalizing exemption” to the forego- 
ing general rule provided in paragraph (d)(6) of Rule 10a-1, 
as in effect prior to amendment; which permitted a short sale 
on an exchange if necessary to equalize the price of a 
security with its current price in the “principal exchange 
market” for that security.5 Thus, this exemption permitted a 
short sale to be effected on a “regional” exchange at a price 
equal to the last sale in the primary market regardless of 
whether the last sale in that market was effected on a plus or 
minus tick and regardless of whether the “equalizing” shoit 
sale represented a minus tick in the market in which it was 
executed. Finally, although Section 10(a) of the Act [15 
U.S.C. 78j(a)] authorizes the Commission to adopt compre- 
hensive short sale regulation for securities “registered” on a 
national securities exchange, whether such sales are effected 
thereon or by means of another instrumentality of interstate 
commerce, Rule 10a-1, as in effect prior to June 12, 1975 (on 
which date amendments to the rule were adopted which 
became operative on April 30, 1976), applied only to ex- 
change transactions. 


On June 12, 1975, the Commission adopted amendments to 
its short sale rules to provide for comprehensive regulation of 
short sales of listed securities in all markets (including the 
over-the-counter market) in conjunction with the full imple- 
mentation of the consolidated transaction reporting system 
(the “consolidated system’) contemplated by Rule 17a-15 
under the Act [17 CFR § 240.17a-15].6 Those amendments, 
which, as noted above, became operative on April 30, 1976,” 
prohibit any person from effecting a short sale of a reported 
security at a price below the price of the last sale thereof, or 
at the price of the last sale thereof if the preceding different 
sale was effected at a higher price, reported in the consoli- 
dated system.§ In addition to altering the reference point for 
determining the permissibility of short sales (which thereto- 
fore, as discussed above, had been the last sale on the 
several exchanges), the amendments also altered the refer- 
ence point for so-called “equalizing short sales” to refer to the 
last sale reported in the consolidated system.? Finally, as 
amended on June 12, 1975, Rule 10a-1 permits an exchange 
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to make an election as to whether short sales of reported 
securities in its market are to be governed by a “tick” test 
referenced to the last sale reported in the consolidated 
system or one referenced to the last sale reported in that 
exchange’s market.1° 


In the course of the Commission’s review of short sale 
regulation during the process of formulating the recent 
amendments to its short sale rules and consideration of 
certain short sale rule proposals advanced by the “regional” 
exchanges,'! the Commission has reconsidered the nature 
and role of such regulation and has concluded that the 
continuation of the short sale rules, and regulation of short 
selling, may no longer be required except perhaps in certain 
limited circumstances (e.g., in connection with underwritten 
offerings, and possibly other circumstances).'2 In reaching 
this conclusion, the Commission has considered, among 
other things, (i) the fact that, despite efforts to achieve 
uniform and comprehensive regulation of short selling, the 
recent amendments and proposals have demonstrated the 
increasing complexity of the short sale rules and the fact that 
Rule 10a-1 has had, and continues to have, an undesirable 
competitive impact on individual market centers as a conse- 
quence of differences in its application to different categories 
of market participants, (ii) the lack of reliable information 
(including current statistical studies) with respect to the 
pattern of short selling in today’s markets, the general effect 
of short selling, and the efficacy of short sale regulation as 
currently in effect, (iii) whether the goals of short sale 
regulation continue to be desirable objectives (particularly if 
they can be pursued only by means of short sale rules of the 
type currently employed), and (iv) the growing support of 
academicians and certain self-regulatory organizations’? for 
the elimination of short sale regulation except to the extent 
that short selling is used as a manipulative device. 


A. Competitive Impact of Short Sale Rule 


As more fully set forth below, short sale regulation, by its very 
nature, has alledgedly imposed burdens on competition by 
restricting short selling under certain circumstances, thereby 
precluding short sellers from competing with long sellers for 
executions when the provisions of the short sale rule apply.'4 


Moreover, the short sale rule has always applied differently to 
various market centers and has differentiated in its applica- 
tion among types of short sellers. Because of the “tick” test 
mechanism by which existing short sale regulation functions 
and the operation of the “equalizing exemption,” short sales 
at a given price which can be effected legally in one market 
may not be permissible in another market. Similarly, the 
existing short sale regulatory scheme has established rela- 
tively favored and disfavored categories of short sellers in 
terms of the price levels at which permissible short sales may 
be effected under the rule. As a result, it is argued that the 
operation of Rule 10a-1 has had, and continues to have, an 
impact on the allocation of order flow among the various 
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market centers—an impact substantial enough to affect com- 
petition among these centers.'5 


B. Studies of Short Selling 


Consideration of whether short sale regulation continued to 
be appropriate in today's markets, in light of the burdens on 
competition which allegedly result from such regulation, has 
been hampered by a lack of data concerning short selling, 
particularly on “regional” exchanges and in the over-the- 
counter market.'® Moreover, although several studies have 
been conducted during the past forty years with respect to 
short sale activities, those studies do not demonstrate conclu- 
sively the effects of short selling or the efficacy of short sale 
regulation. 


Virtually no statistical information concerning the incidence of 
short selling was available until 1931.17 Although the NYSE 
following the collapse of the market in October, 1929, did 
conduct a survey of the short interest of its members as of 
November 12, 1929,'8 the collection of short sale statistics on 
a regular basis did not begin until May 23, 1931,19 and then 
only in the face of allegations that the severe market decline 
experienced in the 1929-1931 period “was the work of a 
group of wicked bear raiders—professional speculators—who 
by selling short were driving prices lower and preventing 
recovery.’2° The first published statistics which related to the 
short interest?’ of NYSE members in individual stocks and on 
an aggregate basis, released in late 1931,22 revealed very 
little useful information concerning the relation of short selling 
to trends in securities prices. The statistics merely demon- 
strated that price declines of certain securities were accom- 
panied by both rising and falling levels of short interest; 
similarly, in situations where stocks advanced, both increases 
and decreases in the short interest were reported.2° 


The initial attempt at a comprehensive statistical study of the 
effects of short selling was conducted in late 1933 by the 
Twentieth Century Fund, Inc.24 The study attempted to ana- 
lyze the impact of short selling through an analysis of the 
published data on the short interest of NYSE members 
together with certain unpubiished statistics made available to 
the study group by the NYSE.25 The study concluded that, in 
general, short selling did not have “any appreciable effect in 
limiting the extremes to which prices may rise.”26 In both long 
and short term stock movements, the study concluded that 
short selling was “likely to appear after prices have started 
downward and to grow in volume as they continue down- 
ward, to be covered through purchases either at lower price 
levels or after prices have turned upward.’2” The main 
tendency of short selling appeared to be “to accelerate the 
downward trend to prices during the early and middle phases 
of [downward price] movement[s]. . . "28 


In announcing these results, however, the Securities Market 
Study noted that “[t]he short selling statistics compiled by the 
New York Stock Exchange are not . . . complete.”?° It 
cautioned that the supporting evidence for the conclusions 
reached was fragmentary and that “more complete evidence 


might lead to somewhat different conclusions.”2° 


During the latter part of 1937, the Commission instituted its 
own analysis of short selling “to study at first hand the effecis 
of short selling in a rapidly declining market.”3' The study 
focused on two weekly periods during September .and Octo- 
ber, 1937—periods which the Commission described as 
“characterized by a large volume of trading, erratic intermedi- 
ate price movements and insensitive liquidation.’’32 From this 
study the Commission concluded “that members trade pre- 
dominantly with the price trend on balance” and “that in a 
declining market certain types of short sales are seriously 
destructive of stability.” 


The conclusions of this study resulted in the adoption in 
January, 1938, of the Commission's initial short sale rule.*4 In 
commenting on the relation between the Commission's study 
and the adoption of the short sale rule, then Chairman 
William O. Douglas wrote that the study showed that “it was 
pounding by the short seller which increased the downward 
momentum of the market.’%5 “That discovery,” commented 
Douglas, “led [the Commission] to promulgate . . . the short 
sale rule which is still in effect and which is in a sense a 
cotter pin in a declining market. . . .“36 


The 1937 Commission study has been criticized on several 
grounds. First, it is argued that the Commission drew its 
conclusions from inadequate data and that the information 
released by the Commission merely demonstrates trends 
over a short period of time—trends which are inconclusive 
with respect to the general impact of short selling. Second, 
although the Commission indicated that “{t]he study of short 
selling by the Commission's staff will, of course, be a 
continuing one,” and that ‘{a] detailed report on [short selling 
would] be available in the near future,’’3” no further informa- 
tion with respect to the 1937 study was disseminated. 


At the same time the Commission was undertaking its study 
of short selling, the NYSE requested the Twentieth Century 
Fund “to make an independent appraisal of the recorded data 
on short selling.”38 The study, which was no released until 
1951, focused primarly on statistical information with respect 
to short positions and prices of individual stocks and groups 
of stocks during the period from May 23, 1931 through 
December 31, 1939,°° although the study group also exam- 
ined extensive nonstatistical information, including private 
NYSE files relating to short selling and investigations made 
by NYSE officials into cases of alleged manipulation or 
raiding.*° 


The study concluded that “there appeared to be no conclu- 
sive statistical evidence that short selling materially affected 
the extent of a major decline or a major, advance in the 
market as a whole,’ and that the influence of short selling in 
the years immediately preceding publication of the study “has 
been completely negligible.”*? The study further concluded 
“that short selling seldom, if ever, exerted a determining 
influence on even the ‘intermediate’ movement of stock 
prices during the period analyzed.’’44 
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With respect to short term price movements, the study stated 
that “in some instances during the period covered by [the] 
investigation short selling had a temporarily disorganizing 
effect on the market for particular stocks.”44 The study noted, 
however, that the short sale regulations of the Commission 
and the NYSE adopted during the 1930's “seem. . . to have 
eliminated even such sporadic outbursts.”45 


With respect to short sale activities in the early days of the 
NYSE (for which there were only nonstatistical records), the 
authors found “little doubt that short selling often had a 
temporarily disorganizing effect on the price movements of a 
particular stock and sometimes of the market as a whole.”4¢ 
The study stated, however, that 


[t]here seems little doubt that, even in those days, it 
was ever a serious factor in determining the /Jarger and 
longer-term movements of the market in general or 
even of individual stocks.4” 


Although the Twentieth Century Fund Study was the most 
comprehensive conducted at that time, its staff recognized 
that “the factual material at the disposal of the research staff 
[had] serious limitations.’4® First, the data used related 
primarily to short positions at particular points in time, which 
do not give a complete picture of short selling because they 
do not capture all short sale activity (including short positions 
subsequently covered).42 Second, the study staff noted that 
data for the early years of the study was not broken down 
according to the type of trader involved, except for odd-lot 
houses.°° It was therefore impossible for the study to meas- 
ure the relative importance of the various types of short 
selling which the study generally identified—speculative short 
selling, short selling “against the box,”5' arbitrage, hedging, 
and selling of various kinds by floor traders, members and 
nonmembers.*2 


The next statistical study of the impact of short selling was 
the Special Study of the Securities Markets.53 The Special 
Study made use of various data derived during the previous 
studies of short selling, augmented by data filed with the 
Commission by the NYSE on a continuing basis and by 
members’ reports on file with that exchange.54 To further 
supplement this data, the Special Study obtained additonal 
Statistics on short selling for limited periods.55 


The Special Study produced detailed statistical information 
indicating the general percentage breakdown of short selling 
by market professionals. The Special Study found that “spe- 
Cialists do the greatest amount of short selling, partly because 
their obligation to maintain fair and orderly markets frequently 
leads them to make short sales.”5° During the years immedi- 
ately preceding the Special Study, short selling by specialists 
ordinarily represented 40 to 70 percent of total short sales by 
exchange members.’ The Special Study also found that, as 
a percentage of their own sales, specialists’ short selling was 
approximately 15 to 20 percent, and had a tendency to 
decrease during market advances and to increase during 
market declines.5® 
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Short sales by off-floor members represented 10 to 25 
percent of total short selling by members, and their short 
sales amounted to from 8 to 25 percent of their own total 
sales.5? Off-floor traders tended to decrease their short 
activity more markedly than specialists during advances and 
to increase it more markedly than specialists during de- 
clines.©° Floor traders’ short sale activities accounted for only 
2 to 10 percent of total short selling by members, but 
amounted to from 5 to 15 percent of their total sales.®' 


Round lot short selling by nonmembers customarily ac- 
counted for less than one-half of all short sales, but the 
Special Study found that this proportion tended to increase 
during a sharp decline.62 In addition, nonmembers’ short 
selling in the aggregate was ordinarily small compared with 
total sales by non-members, especially toward the end of 
rising markets when the ratio tended to fall below 1 percent.®? 


With respect to general market effects of short selling, the 
Special Study was limited to broad conclusions because the 
only data regularly compiled and published concerning short 
sales were daily aggregate figures for all stocks on the NYSE 
and the Amex, and monthly figures on the short positions in 
certain stocks on the NYSE and in all securities on the 
Amex.®4 The Speciai Study did find a tendency for the ratio of 
short sales to total volume to increase as a market decline 
progresses (attributable principally to increased short selling 
by nonmembers), thus calling into question the classic argu- 
ment that short selling has a stabilizing influence during 
market declines (because of later covering purchases) .§5 


The Special Study found that the number of stocks with 
relatively large short positions tended to rise as the market 
declined and to fall as the market advanced.® In general, 
however, the Study found that the large short positions 
tended to be concentrated in no more than 100 stocks 
(including the so-called “market leaders” and the “trading 
favorites’).67 The Special Study noted that ‘[t]his strong 
concentration of short selling in a relatively small number of 
stocks suggests that . . . aggregate [short sale] data. . ., 
although useful to portray broad patterns, tend to obscure the 
true significance of short selling.”6® 


In an effort to obviate the limiting impact of aggregate 
statistics, the Special Study examined short selling in eight 
selected stocks during the period prior to and during the 
market break of May, 1962.69 The Special Study noted that 
most of the eight stocks experienced a declining trend during 
the period under study, but aiso experienced a significant 
increase in short selling.7° Although varying factors ac- 
counted for the large volume of short selling in the eight 
stocks, the Special Study pointed out that much of the short 
selling came “during spells of decline,” and that “{cjertain of 
this extra supply of stock when the market was under heavy 
selling pressure undoubtedly contributed to the downward 
movement.’7! Finally, the Special Study stated its view that 
an awareness of this augmented supply may well have 
tended to cause professionals on the floor of the NYSE, 
including specialists, to diminish and withdraw their buying, 




















thereby prolonging the market decline.72 


a The Special Study concluded that the 


substantial volume of short selling in prominent stocks 
during intervals of price weakness indicates the inade- 
quacy of current [short sale] rules to cope with the 
harmful effect of short selling which they were devised 
to prevent.73 i, 


The Study stated that the short sale rule, because of its 
reliance on “tick” test and because of the fact that plus or 
zero plus ticks (which under the rule are the determinants for 
permissible short sales) may be commonplace during sharply 
declining markets, was unable to prevent the concentration of 
short selling “in times of critical market decline, or the 
concentration of substantial short selling in individual stocks, 
frequently at moments of great selling pressure in those 
stocks.””4 As a result, the Special Study concluded that 
the present up-tick limitation should be supplemented 
by a rule or rules designed to cope more effectively 
with the potentially depressing effects of short selling 
during price declines.”5 ji 


The inadequacy of data which had hampered previous analy- 
ses of the impact of short selling also impaired the usefulness 
of the results of the Special Study. The Special Study itself 
chronicled the continuing data deficiencies. With respect to 
information on file with the Commission, the Special Study 
noted that “it does not provide, with respect to either round 
lots or odd lots, the total volume of short selling occurring in 
single issues over continuous periods of time.”’6 The Study 
also complained that certain of the data available in ex- 
change records did riot provide “the most basic material 
necessary for an appraisal of short selling—a record of total 
short sales effecied in any particular issue either classified by 
type of seller or, ideally, in terms of each short sale transac- 
tion.”77 As indicated previously, because of these data defi- 
ciencies only broad conclusions could be derived with respect 
to the general impact of short selling.”2 Consequently, the 
Special Study included as one of its main recommendations 
that improvements be effected in the extent and type of data 
which should be collected with respect to short sales.’9 


No comprehensive study of the general effects of short 
selling or the efficacy of short sale regulation as currently in 
effect has been conducted since the publication of the 
Special Study in 1963.89 Furthermore, the availability of data 
with respect to short selling continues to be iradequate to 
establish meaningful conclusions in these areas.8' Finally, 
previous studies of the short selling phenomenon, despite 
their comprehensiveness, have not conclusively established 
either the short or long term effects of short selling, and it 
may be that no conclusive statistical evidence with respect to 
that question may be able to be developed without some type 
of suspension of the existing short sale rules.2 


C. Objectives of Short Sale Ragulation: Theories For and 


& Against Retention of “Tick” Test Provisions of Rule 10a-1 


In considering whether to adopt the partial suspension of the 
“tick” test provisions of the short sale rule proposed today, 
the primary question before the Commission is whether the 
objectives sought to be achieved by short sale regulation®? 
continue to be desirable ones, particularly if they can be 
pursued only by means of prophylactic regulatory measures 
of the type now employed (with their consequent impact on 
competition).24 What is at issue, in our view, is whether (i) 
unregulated short selling (except for certain limited circum- 
stances (e.g., in connection with underwritten offerings®5)) 
has significant potential for abuse as a manipulative device or 
as a means of “demoralizing” the market (either the general 
market or the market for a particular security), (ii) short selling 
continues to have the potential for accelerating market de- 
Clines, and, if so, whether that potential effect continues to be 
viewed as undesirable and as a justification for regulatory 
action, or (iii) unregulated short selling will have undesirable 
short term effects on public investors and on activities of 
block positioning firms. 


In support of adoption of a deregulation experiment with 
respect to short selling, it is argued that there is no economic 
rationale for short sale regulation and that such regulation 
impedes market efficiency. Under one important theory of 
market behavior, the ideal market is one in which prices 
always fully reflect available information so that prices can 
provide accurate signals for resource allocation—a primary 
role of the capital markets. A market in which prices satisfy 
this ideal standard of “fully reflecting” available information is 
deemed to be “efficient” in an economic sense.®” 


The “efficient markets” theory postulates that, if a market has 
zero transaction costs, if all available information is costless 
to all interested parties, and if all participants and potential 
participants in the market have identical time horizons and 
homogeneous expectations with respect to prices, that mar- 
ket will be efficient and prices in that market will fluctuate 
randomly.88 Those conditions cannot, of course, be met by 
any market, but economists suggest that a market may be 
characterized as efficient if information is readily available to 
a sufficient number of investors, transaction costs are reason- 
able, and there is no evidence of consistency superior or 
inferior performance by a significant group of investors partici- 
pating in the market. Although theorists believe that the 
existence of even these less stringent conditions cannot be 
determined directly, there are indications that the necessary 
conditions for efficiency are reasonably descriptive of actual 
securities markets.®9 


Measuring the existing pattern of short sale regulation against 
the “efficient markets” hypothesis, it is argued that such 
regulation prevents the securities markets from being as 
efficient as they otherwise would be. By preventing short 
sales on minus or zero minus ticks, it is argued that investors 
and market professionals are prevented from translating 
negative perceptions concerning the value of individual 
stocks or the value of stocks generally into market action as 
rapidly as they wish, thereby impeding the market from 
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expressing a valuation of securities on the basis of all 
available information (including all buying and selling interest) 
and creating inefficiencies in the pricing mechanism. 


Professor James H. Lorie of the University of Chicago, in his 
paper entitled “Public Policy for American Capital Markets,” 
has expressed this argument as follows: 


Present [SEC] rules should be changed whether or not 
the central market emerges in the recommended form 
or any other. At the present time, the up-tick rule and 
the treatment of gains from short-sales as ordinary 
income make short-selling relatively difficult and costly. 
Short-selling is no more dangerous or evil than ordinary 
selling or buying. !f short-selling were easier and less 
costly, there would be more of it with a consequent 
increase in the liquidity of the market and in its effi- 
ciency. At the present time, much research which 
indicates that securities are over-valued is wasted 
because of the costs and difficulty of short-selling. As a 
consequence, prices adjust less certainly and less 
rapidly in response to research with negative implica- 
_ tions.9° 


in, addition, it is argued that the existence of the current “tick” 
test provisions of Rule 10a-1, by preventing short sellers from 
competing with long sellers for executions at price levels 
which would result in minus or zero minus ticks, imposes a 
burden on a competition between these different types of 
sellers. 


On the other hand, there remains strong support for maintain- 
ing the existing short sale provisions.%? It is argued that the 
short sale rule remains an appropriate regulatory response to 
perceived abuses in the market place, that the goals of 
preventing short sellers from accelerating declines in securi- 
ties prices or “demoralizing” the market continue to be 
necessary and appropriate in the public interest and for the 
protection of investors, and that removal of the “tick” test 
provision of Rule 10a-1 will cause short term disruption in the 
market, increase volatility in an inappropriate manner, and 
have adverse impacts on both public customers placing 
“open” orders on exchanges and block positioning activities. 


1.. Manipulative and “Demoralizing” Activity 


It is well documenied that short selling has been employed in 
connection with manipulative activity. In addition to “bear 
raiding,” -or concerted action to depress the price of securities 
through short selling,S° short selling was one of a number of 
practices which were employed in connection with the manip- 
ulative pools which operated during the period prior to the 
passage of the Act.%4 


Historically,.defenders of short selling have distinguished 
between short selling in general, which was described as “a 
necessary feature of an open market for securities,’95 and 
“bear raiding,” which was claimed to result in “illegal demor- 
alization of the market and [the creation of] fictitious prices.” 
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In a 1931 speech in defense of the practice of short selling, 
Richard Whitney, then President of the NYSE, expressed the 
difference between legitimate and illegitimate short selling as 
follows: 


For a great many years, the short sale has been a 
regular feature, not only of the leading security markets 
in the world, but also of practically all branches of 
business. Competent and impartial economic students 
both here and abroad have long declared that short 
selling, by restraining inflation and cushioning sharp 
declines, tends to stabilize the flucuations of prices. . . . 
Short selling is also regularly employed as a “hedge,” 
not at all for the purpose of making speculative profits, 
but for ensuring against losses due to price fluctua- 
tions. 


. . . Any halt or hindrance of short selling would have 
the effect of driving from the stock market the most 
important sources of buying power, and it could only 
lead to an excess of sellers and further declines in 
prices. 


[However, njobody can discuss the question of short 
selling without also considering the practice which is 
commonly described as ‘bear raiding.’ tn the public 
mind the two are often linked together and the evils of 
‘bear raiding’ are attributed to short selling. If a person 
sells stock, not because he believes the stock is too 
high, but because he believes that by selling quickly 
and in great volume he can force the price to decline, 
he is abusing the legitimate practice of short selling. 
Contrary to what many people believe, the [NYSE] has 
always opposed ‘bear raiding.’9” 


As the above excerpt indicates, concern over the manipula- 
tive or “demoralizing” use of short selling predates both the 
Commission's short sale rule and the passage of the Act. 
That concern was shared by the Congress and was embod- 
ied in the Act through the grant to the Commission of 
regulatory authority with respect to short selling. The House 
Committee on Interstate and Foreign Commerce, in reporting 
out the bill which contained the regulatory approach to short 
sales ultimately adopted by the Congress in Section 10(a) of 
the Act, stated that 
[tlhere is plenty of ,room for legitimate speculation in 
the balancing of investment demand and supply, in the 
shrewd prognostication of future trends and economic 
directions; but the accentuation of temporary fluctua- 
tions and the deliberate introduction of a mob psychol- 
ogy into the speculative markets by the fanfare of 
organized manipulation menace the ,true functioning of 
the exchanges, upon which the economic well-being of 
the whole country depends.% 


Although manipulative or “demoralizing” short sale activity 
has for many decades been viewed as conduct inimical to the 
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public interest, the question still remained as to the most 
appropriate manner of eliminating or substantially reducing 
the incidence of such conduct. Long before the market 
“crash” of 1929, the NYSE had enacted a constitutional 
provision prohibiting a member from selling securities for the 
purpose of “demoralizing” the market.99 The provision, how- 
ever, was vague, allegedly indefinite in application, and 
appareritly did nothing to curb the abuses which occurred 
during the pre-depression and depression period. 1°° 


In 1931, the NYSE adopted a rule requiring its members to 
mark all sell orders as either “short” or “long.’”'°' The 
purpose of this rule was to enable the NYSE to detect the 
source and amount of short selling;!°2 the rule did not on its 
face interfere with the right of any exchange member to sell 
short. Although the NYSE’s 1931 marking rule did not 
actually restrict short selling, it became a practice of brokers 
not to permit short sales to take place at a price lower than 
that of the prior sale; any such sale was considered to 
“demoralize the market.”'°3 Thus, the NYSE, through inter- 
pretation of its marking rule, established the concept of an 
objective “tick” test as the basis for determining whether a 
short sale effected on that exchange was “demoralizing” and 
therefore inconsistent with the public interest. 


That concept was continued by the Commission following the 
passage of the Act. The exchange rules regulating short 
selling adopted in 1935 pursuant to Commission request 
merely codified the pre-existing interpretation of the NYSE’s 
rules—that no short sale of a security should be effected at a 
price below the last sale price.14 Although the Commission's 
own rule on short selling adopted in 1938 and amended in 
1939 was more restrictive than the original exchange rules in 
terms of the price at which a short sale could legally be 
effected,1°5 the concept of using a “tick” test for differentiating 
between “legitimate” short selling and “demoralizing” short 
selling remained. 


It may be argued that the alteration of short sale regulation 
represented by proposed temporary Rule 10a-3(T)—namely, 
elimination of the “tick” test—could result in resumption of the 
types of abuses present during the period prior to the 
passage of the Act. It appears, however, that certain of the 
major manipulative practices intended to be remedied by 
short sale regulation of the type currently in effect no longer 
do, or could, afflict today’s market in the same manner they 
did in the period prior to the adoption of the existing market 
regulatory framework. For example, the Commission believes 
that, as a result of the improved reporting of transactions in 
exchange-traded securities (resulting from implementation of 
the consolidated system) and the development of more 
sophisticated techniques for market surveillance by the Com- 
mission and the various self-regulatory organizations, prac- 
tices like the traditional “bear raid’ are now much more 
difficult to engage in, since any attempt at such an effort 
under today’s market and regulatory conditions is likely to be 
detected and stopped.1°% 


2 Furthermore, even if the Commission determines to eliminate 


the existing “tick” test provisions of the current short sale 
rules, short sales would continue to be subject to the remain- 
ing provisions of the short sale rules, including the marking 
requirements, as well as the anti-fraud and anti-manipulative 
provisions of the federal securities laws and the rules and 
regulations thereunder. For example, Section 9(a) of the Act 
[15 U.S.C. 78i(a)} prohibits the use of the mails or any means 
or instrumentality of interstate commerce, or of any facility of 
any national securities exchange 


[t]o effect, alone or with one or more persons, a series 
of transactions in any security registered on a national 
securities exchange . . . raising or depressing the price 
of such security, for the purpose of inducing the 
purchase or sale of such security by others.1°7 


Thus, engaging in “bear raids” or other manipulative activity 


in connection with short selling would continue to be unlaw- 
ful.108 


2. Acceleration of Declines; Increased Volatility 


Those favoring maintenance of the existing restrictions on 
short selling also argue that one of the purposes of existing 
short sale regulation is to “prevent short sellers from acceler- 
ating a declining market . . .,"'°9 and that, in the absence of 
the “tick” test provisions, which allegedly lend an upward bias 
to the market, future market declines will be accelerated or 
prolonged. In support of this argument, those favoring reten- 
tion of the existing regulatory pattern point to the conclusions 
of the Special Study that short sales, during the market break 
of May, 1962, contributed to the downward movement of 
stocks, and that “the aggravating influence of short sales” 
occurred even with the existing regulatory structure in 
place.''° Elimination of the existing restrictions, it is argued, 
may very well further aggravate the impact of short sales 


during periods when stocks are subject to intense selling 
pressure. 


It is also argued that removal of the “tick” test restrictions will 
result in increased volatility (particularly in the short run). It is 
argued that this increased short term price volatility will, over 
time, impair the capital raising process by reducing public 
confidence in the pricing mechanisms of secondary markets 


in equity securities, causing investors to seek alternative 
investment vehicles. 


On the other hand, proponents of short sale deregulation do 
not view either more rapid short term declines in stock prices 
or increased volatility (should such phenomena occur as a 
result of implementation of the deregulation proposal) as 
harmful either to investors or to the efficient functioning of the 
capital markets. Proponents of deregulation argue that short 
selling has no long term effect on price levels—either for 
individual stocks or for the market in general.''’ As a result, if 
securities prices decline more rapidly in the presence of short 
selling than they would in its absence, or become generally 
more volatile in the short term, that merely means that 
ultimate equilibrium prices—which would not change even if 
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short selling were not present—are being reached more 
rapidly than would otherwise be the case and that the 
efficiency of the market is being improved. Thus, the propo- 
nents conclude, the Commission's short sale rules, which are 
based in part on preventing short sellers from accelerating or 
causing major declines in stock prices, promote market 
inefficiencies not in the public interest and should be elimi- 
nated.1'2 


The Act makes clear that there is an important public interest 
in the effects of rapid price fluctuations on the securities 
markets and on the economy in general. The act sets forth, in 
its enumeration of the factors underlying the adoption of the 
federal market regulatory scheme, a Congressional finding 
that 
[national emergencies, which produce widespread un- 
employment and the dislocation of trade, transporta- 
tion, and industry, and which burden interstate com- 
merce and adversely affect the general welfare, are 
precipitated, intensified and prolonged by manipulation 
and sudden and unreasonable fluctuations of secu- 
rity prices and by excessive speculation on... 
exchanges and [the over-the-counter] markets . . .1'9 


However, in determining the appropriate manner of respond- 
ing to this interest, it is important for the Commission to 
evaluate whether (i) unregulated short selling will result in 
“sudden and unreasonable’ price fluctuations, particularly in 
light of arguments that whatever changes in short term price 
fluctuations which may result from adoption of the deregula- 
tion proposal would contribute to market efficiency, and (ii) if 
increased price fluctuations and volatility which might result 
from elimination of the “tick” test provisions are determined to 
be “unreasonable,” continuation of the “tick” test provisions 
satisfactorily responds to these “unreasonable” price fluctua- 
tions, particularly in light of the concerns expressed by the 
Special Study with respect to the effectiveness of such a test 
during the May, 1962, market decline. 


3. Impact on Public Investors and Block Positioning Activi- 
ties 


In the course of the Commission's recent review of short sale 
regulation and consideration of the appropriateness of retain- 
ing the existing regulatory framework, the Commission and its 
staff have considered the general impact of removal of the 
“tick” test provisions on investors and on the functioning of 
the securities markets. It has been argued that implementa- 
tion of a deregulation proposal will have several adverse 
short terms effects, particularly on (i) public customers plac- 
ing “open” orders on exchanges, and (ii) block positioning 
activities. 


a. “Open” Orders” 


The Commission is aware that a number of securities traders 
and other markets professionals believe that, although re- 
moval of the “tick” test requirements contained in the existing 
short sale rule would be of benefit to them by making it easier 
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for them to sell short, such action could have adverse effects 
on public investors. One example universally cited as an area 
of potential difficulty is the effect of deregulation on “open” 
orders (limit orders entered as “good until cancelled”) to 
purchase stocks on national securities exchanges, particu- 
larly in the event of adverse information concerning a particu- 
lar company or the general economy. These orders, it is 
asserted, would be “picked off’ by short sellers with such 
speed that they could not be protected. 


Upon the announcement of “bad news,” it is argued, the 
expectation is that the stock of the particular company 
involved will decline—at least temporarily. According to this 
argument, such a decline might well be accelerated by short 
sellers who would be attracted by the adverse publicity and 
who, under present circumstances, are precluded from lead- 
ing declines by virtue of the need to comply with the “tick” 
test provisions of the short sale rules. The presence of short 
sellers, according to this view, would have little impact on 
other market professionals, since they would immediately be 
aware of the adverse news and the presence of such sellers 
and could pull their bids until trading in the particular security 
stabilized. Public investors on the other hand, who would not 
be on the floor and could not be aware of developments in 
the stock as rapidly, would not have time to cancel their 
“open” buy orders on the specialists’ books and would end 
up purchasing the stock at “artificially” high levels. 


b. Block Positioning 


Under present conditions, it is asserted, market professionals 
are easily able to discern from the consolidated transaction 
reporting system and from private communications networks 
when large blocks of securities are being positioned, as well 
as which firm has engaged in the positioning activities. Some 
block positioners are fearful that, in an environment of 
unrestricted short selling, other market professionals will 
engage in “mini bear raids’ whenever they position stock, 
attempting to force the block positioners to liquidate their 
positions at artificially depressed prices. This activity, in the 
view of block positioners, will increase the risks associated 
with block positioning and will reduce the incentives of those 
firms currently handling blocks to continue to do so. 


eee | 


In considering the theories and arguments discussed above, 
the Commission must weigh the competitive impact of the 
existing regulatory framework and must balance any burden 
on competition, if any, imposed by that framework against the 
other regulatory purposes of the Act.''4 In commenting on the 
deregulation proposal published herein, commentators should 
therefore address themselves not only to the merits of the 
particular arguments advanced in favor of and in opposition 
to deregulation of short selling, but also to the appropriate 
weight which they believe should be given to these argu- 
ments in balancing the alleged anti-competitive impacts of 
short sale regulation against the other regulatory purposes of 
the Act. 
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ll. Objectives of Proposed Suspension 


The Commission's proposed program for temporary deregu- 
lation with respect to short selling (if adopted) is designed to 
enable the Commission and its staff to study, over a reasona- 
ble period, the functioning of the exchange markets in an 
atmosphere permitting unlimited short selling by both market 
professionals and public investors (except for short selling 
activity engaged in for manipulative purposes) in order to 
attempt to reach conclusions (to the extent such conclusions 
can be reached through empirical analysis or otherwise) 
concerning a number of issues relating to the impact of short 
selling on the equity markets and to the need, if any, to 
continue prophylactic short sale regulation. Thus, should the 
Commission adopt one of the alternative short sale deregula- 
tion proposals discussed herein (or some variation thereof), 
the Commission and its staff intend to collect data, views and 
arguments both before and during suspension of the “tick” 
test provisions designed to facilitate examination of, among 
others, the following issues: 


(i) the manner in which the pricing mechanism for 
securities is affected in rising and declining markets by 
the relative ease or difficulty of effecting short sales; 


(ii) the impact of elimination of the “tick” test provisions 
of the short sale rule on market volatility and liquidity; 


(iii) the impact of existing margin requirements on both 
buyers and sellers (including long sellers who have 
purchased securities on margin and short sellers) in 
terms of the pricing mechanism for securities; 


(iv) the circumstances, if any, under which short sellers 
may be compelled to effect, or choose to effect cover- 
ing purchases of stock sold short in a declining market 
(e.g., whether, in a declining market, a short seller is 
ever compelled by the person who has loaned that 
seller securities to deliver against his short sales to 
repay those securities, and the extent to which, when 
such payment is required, repayment is effected with 
securities borrowed from another source rather than 
with securities purchased in the market), the means by 
which such covering purchases are or may be com- 
pelled, and whether any such requirements should be 
imposed as a regulatory matter; and 


(v) the extent to which the present scheme of short sale 
regulation fails to achieve its objectives (including the 
objective of preventing short sellers from exhausting 
support at a given price level in a generally declining 
market, thus forcing long sellers to a lower level in 
order to effect their sales) because of the lack of a 
requirement that short sellers must yield priority to long 
sellers at any given price level, and whether such a 
requirement would be appropriate (on the basis, for 
example, that short selling is justified only to the extent 
needed to supply liquidity and that it is intrinsically 
unfair, or, alternatively, against public policy, to subject 


an investor who is attempting to liquidate a long 
position, representing an investment in an enterprise 
held at market risk, to compete with a seller who has 
neither invested nor intends to do so, who is not 
currently exposed to the risks of the market, and who 
wishes merely to “gamble” that the market for the 
security he seeks to sell short will decline by establish- 
ing a short position). 


In addition to the impact of short selling on the equity 
markets, the proposed deregulation program, if adopted, is 
also designed to ascertain the effects, if any, that elimination 
of the short sale rules may have on trading markets in put 
and call options. In this connection, the Commission intends 
to consider (and hereby solicits comments on) the extent to 
which investors and market professionals utilize various op- 
tions strategies (i) as risk-limiting devices in connection with 
short selling''> or (ii) as an alternative to short selling.1'® The 
Commission is particularly interested in receiving views with 
respect to the manner in which such strategies may affect 
either the options markets or the markets for securities 
underlying options, and suggestions as to methods by which 
any manipulative possibilities could be prevented by Commis- 
sion rulemaking. Moreover, the Commission wishes inter- 
ested persons to consider, in commenting on the proposed 
rules discussed herein, the effect of Commission approval of 
a pilot program in exchange puts trading (should such 
approval be forthcoming) on the desirability or timing of a 
deregulation experiment with respect to short sales. 


Finally, in addition to comments with respect to the issues 
discussed above relating to the impact of short selling on the 
equity and options markets, the Commission is also inter- 
ested in receiving the views of interested persons as to 
whether reporting and monitoring efforts will be valuable in 
evaluating these issues, and, if so, what specific reporting 
and monitoring activities should be undertaken to acquire a 
Statistically sufficient evidentiary base on which to evaluate 
each of those issues. 


ili. Rules 10a-3(T) and 10b-117 


in order to provide a framework for discussion of the issues 
relating to the possible deregulation of short selling, the 
Commission is proposing temporary Rules 10a-3(T)[A], 10a- 
3(T)[B] and 10a-3(T)[Cj. The alternative formulations repre- 
sented by these proposed rules are designed to present a 
wide range of alternatives with respect to the scope of a 
deregulation experiment. 


Proposed Rule 10a-3(T)[A}] would provide that, subject to the 
provisions of proposed Rule 10b-21 [17 CFR § 240.10b-21] 
(with respect to short sales prior to and during certain 
underwritten offerings), short sales of securities which are 
registered, or admitted to unlisted trading privileges, on a 
national securities exchange may be effected without regard 
to the provisions of paragraphs (a) or (b) of Rules 10a-1, or of 
any exchange rule adopted in accordance with paragraph 
(a)(2) of Rule 10a-1, on and after January 1, 1978. Rule 10a- 
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3(T)[A] would thus suspend the operation of the short sale 
rule for all exchange-traded securities. 


Rules 10a-3(T)[B] and 10a-3(T)[C] are modeled on proposed 
Rule 10a-3(T)[A] but are more limited in scope. Rule 10a- 
3(T)[B] would suspend the operation of the “tick” test only for 
equity securities (other than warrants, rights or options) which 
are registered, or admitted to unlisted trading privileges, on 
more than one national securities exchanges and as to which 
transactions are reported in the consolidated system.''” Rule 
10a-3(T)[C] would suspend the “tick” test only for the 50 
most active equity securities (other than warrants, rights or 
options) during the 12 calendar months preceeding the 
effective date of the rule.1'8 


Under each of the alternative formulations of proposed Rule 
10a-3(T), the only provision of the short sale rule which would 
be affected would be the “tick” test. All other provisions of 
Rule 10a-1, including those requiring that all orders be market 
“long” or “short,’"'9 and that no order be market “long” 
unless certain conditions are met,'2° would continue in effect. 


In addition to the suspension of the “tick” test provisions 
contemplated by Rules 10a-3(T)[A], 10a-3(T)[B] and 10a- 
3(T)[C}, the Commission is also proposing, as part of its 
deregulation program, the adoption of Rule 10b-11 under the 
Act [§ 240.10b-11]. Proposed Rule 10b-11 would apply to 
short sales of all equity securities—not just short sales of 
exchange-traded securities— and would prohibit any person 
from effecting a short sale, for his own account or for the 
account of any other person, unless he, or the person for 
whose account the short sale is effected, (i) has borrowed the 
security, or has entered into an arrangement for the borrow- 
ing of the security, or (ii) has reasonable grounds to believe 
that he, or the person for whose account the short sale is 
effected, as the case may be, can borrow the security so that, 
in either event, he, or the person for whose account the short 
sale is effected, will be capable of delivering the securities on 
the date delivery is due. Although the Commission believes 
that these requirements regarding the ability of a short seller 
to make timely delivery may well reflect existing practice, the 
Commission is of the view that it is appropriate to focus 
attention on the necessity of compliance with delivery require- 
ments in the context of unregulated short selling by creating a 
new express obligation with respect to a short seller's ability 
(through borrowings) to meet those requirements. 


The Commission is also interested in receiving comment on 
formulating proposed Rule 10b-11 in such a way as to require 
persons effecting short sales either for their own account or 
for the account of others, to be prepared to demonstrate that 
in the event the short seller has not borrowed or entered into 
an arrangement to borrow the securities to be sold short prior 
to, or at the time the short sale is effected, the short seller or 
the person effecting the short sale for him has a reasonable 
basis for believing that the short seller will be capable of 
delivering the securities sold short when delivery is due. 
Finally, the Commission wishes to receive comment on the 
desirability of eliminating clause (b) of proposed Rule 10b-11, 
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thus requiring, in all cases, that securities to deliver against a 
short sale be borrowed (or an agreement for such borrowing 
be entered into) prior to or at the time of any short sale. 


The text of proposed temporary Rules 10a-3(T)[A], 10a- 
3(T)[B] and 10a-3(T)[C] [17 CFR § 240.10a-3(T)[A], 
240.10a-3(T)[B] and 240.10a-3(T)[C]] and proposed Rule 
10b-11 [§ 240.10b-11] are set forth at the end of this release. 


“Ss, © 


In publishing temporary Rules 10a-3(T)[A], 10a-3(T)[B] and 
10a-3(T)[C] [17 CFR §§ 240.10a-3(T)[A], 240.10a-3(T)[B} 
and 240.10a-3(T)[C]] for public comment, the Commission 
wishes to emphasize that the rules, as proposed, represent 
suggested approaches with respect to the scope and timing 
of an experiment in deregulation with respect to short selling. 
The Commission recognizes, however, that there are other 
alternative approaches available with respect to such an 
experiment, and commentators are requested, in submitting 
comments on the proposed rules, to consider whether or not 
such other alternatives would provide the Commission with a 
more meaningful experiment regarding the impact of removal 
of the current restrictions in short selling than would the 
approach proposed in temporary Rules 10a-3(T)[A], 10a- 
3(T)[B] and 10a-3(T)[C]. In addition, the Commission wishes 
to receive comments on certain other issues relating to the 
deregulation proposal, as discussed below. 


a. Scope of Suspension 


As indicated above, proposed Rules 10a-3(T)[A], 10a-3(T)[ B} 
and 10a-3(T)[C] are designed to provide a wide range of 
possible alternatives with respect to a short sale deregulati>n 
experiment. The Commission is especially interested in re- 
ceiving the views of commentators as to whether a meaning- 
ful experiment (yet one which is fair to issuers, brokers, 
dealers and the public) can be conducted using a smaller 
number of issues than that proposed in Rule 10a-3(T)[A). 
Interested persons who believe the experiment could be 
conducted on a sample basis (as contemplated by proposed 
Rules 10a-3(T)[B] and [C]) should specify the appropriate 
number of securities to be included in the sample and the 
manner in which such securities should be selected (e.g., on 
a random basis). 


Commentators favoring adoption of either proposed Rule 
10a-3(T)[B] or 10a-3(T)[C] (or some variation thereof) should 
also address themselves to a number of concerns which the 
Commission has regarding use of a smaller number of issues 
than that proposed in Rules 10a-3(T)[A]. First, the Commis- 
sion is concerned that selection of a small sample for 
purposes of the deregulation experiment may not result in a 
representative selection, or that the results of the study may 
short sale regulation with respect to their securities may result 
in increased volatility for their securities (since there would no 
longer be any rules slowing market declines in those issues 
by discouraging short sale activity), and that this increased 


volatility would, in turn, lead to inferior secondary market for & 






































those securities and make it more difficult for the issuers 
whose securities are selected for deregulation to raise equity 
capital in the future. The Commission, of course, expresses 
no view at this time with respect to the merits of these 
arguments, but nevertheless notes that such arguments may 
be raised and requests interested persons to comment 
regarding those arguments as well as any other possible 
impacts on issuers which might result from adoption of any of 
the alternative proposed temporary rules. 


b. Termination Date 


Temporary Rules 10a-3(T)[A], 10a-3(T)[B] and 10a-3(T)[C}, 
as proposed, would contain no termination date, and there- 
fore would remain in effect indefinitely. The Commission is 
currently of the view that the suspension of the short sale rule 
contemplated by proposed Rules 10a-3(T)[A], 10a-3(T)[B} 
and 10a-3(T)[C], regardless of its scope, should remain in 
effect for a sufficient time to gather the data necessary to 
reach conclusions on the various issues discussed herein. 
The Commission considers it difficult, if not. impossible, to 
predict with certainty in advance how long that task might 
take to accomplish. For example, it may be desirable for 
purposes of the study to consider the pattern of short sales in 
both advancing and declining markets, since a study of short 


selling in an advancing market may not provide any insight as - 


to the pattern of short selling which might prevail in a 
declining market environment. Since there is no reliable way 
of predicting when advancing or declining market conditions 
may occur, it may be necessary to continue the experiment 
on a relatively long term basis to evaluate short selling under 
all market conditions. 


On the other hand, a study conducted in today’s market may 
yield sufficient data to permit the Commission to conclude the 
experiment after a relatively short length of time (e.g., six to 
nine months). The Commission, therefore, is particularly 
interested in the views of interested persons with respect to 
(i) whether the Commission should establish a firm termina- 
tion date for the deregulation experiment, (ii) if so, what time 
period should be selected, and (iii) whether long term trends 
in the market (up or down) are important in determining the 
appropriate length of time for the experiment. 


c. Other Issues Related to Proposed Deregulation Experi- 
ment 


In addition to comments on the proposed rules and the policy 
issues discussed earlier, the Commission also wishes to 
receive the views of interested persons on the following 
issues relating to the scope of the Commission's deregulation 
proposals: 


(i) Whether, and in what manner, should short sales, 
and perhaps covering purchases, be disclosed as such 
on a current basis (in the consolidated system or 
otherwise); 


(ii) If short sales should be disclosed as such on a 


current basis, whether any class of persons should be 
exempted from or treated differently under such a 
requirement (e.g., registered exchange specialists, 
market makers, “block positioners”); 


(iii) Whether, and in what manner, the aggregate short 
position in any security should be disclosed;122 


(iv) Whether, and under what circumstances, the Com- 
mission should exercise its authority to either (A) 
reimpose the “tick” test requirements, or (B) prohibit 
short selling (either by all persons or by non-profession- 
als or by all persons other than those performing 
market making functions), in all stocks or in a particular 
stock;'23 


(v) Whether suspension of short sale regulation should 
be limited to public short sales (i.e., short sales effected 
by, or for the account of, a person other than a broker 
or dealer); and 


(vi) Whether suspension of short sale regulation should 
be limited to situations in which the market for the 
security proposed to be sold short is advancing (i.e., 
the last sale price as reported in the consolidated 
system is above the closing price for the previous day 
as reported in the consolidated system). 


IV. Request for Comment 


The Securities and Exchange Commission hereby proposes 
Rules 10a-3(T)[A], 10a-3(T)[B] and 10a-3(T)[C} [17 CFR 
§§ 240.10a-3(T)[A], 240.10a-3(T)[B] and 240.10a-3(T)[C]] 
and 10b-11 [§ 240.10b-11] pursuant to its authority under the 
Securities Exchange Act of 1934[15 U.S.C. 78a et seq., as 
amended by Pub. L. No. 94-29 (June 4, 1975)}. Rules 10a- 
3(T)[A], 10a-3(T)[B}] and 10a-3(T)[C] are proposed pursuant 
to Sections 2, 3, 6, 9, 10, 11, 11A, 15, 17 and 23 of the Act 
[15 U.S.C. 78b, 78c, 78f, 78i, 78), 78k, 78k-1, 780, 78q and 
78w], and Rule 10b-11 is proposed pursuant to Sections 2, 3, 
10 and 23 of the Act[15 U.S.C. 78b, 78c, 78j and 78w]. The 
texts of the proposed rules are as follows: 


§ 240.10a-3(T)[A] Short sales of listed securities. 


Subject to the Provisions of § 240.10b-21 (Rule 10b-21 under 
the Act), short sales of securities which are registered, or 
admitted to unlisted trading privileges, on a national securities 
exchange may be effected without regard to the provisions of 
paragraphs (a) or (b) of § 240.10a-1 (Rule 10a-1 under the 
Act), or of any exchange rule adopted in accordance with 
paragraph (a)(2) of § 240.10a-1, on and after January 1, 
1978. 


§ 240.10a-3(T)[B] Short sales of listed securities. 
Subject to the provisions of § 240.10b-21 (Rule 10b-21 under 


SEC DOCKET/1239 








the Act), short sales of equity securities (other than warrants, 
rights or options) registered, or admitted to unlisted trading 
privileges, on more than one national securities exchange 
and with respect to which transactions are reported in the 
consolidated transaction reporting system contemplated by 
§ 240.17a-15 (Rule 17a-15 under the Act), may be effected 
without regard to the provisions of paragraph (a) of 
§ 240.10a-1 (Rule 10a-1 under the Act), or of any exchange 
rule adopted in accordance with paragraph (a)(2) of 
§ 240.10a-1, on and after January 1, 1978. 


x & * 


§ 240.10a-3(T)[C] Short sales of listed securities. 


Subject to the provisions of § 240.10b-21 (Rule 10b-21 under 
the Act), short sales of the 50 equity securities (other than 
warrants, rights or options) which accounted for the highest 
aggregate volume reported in the consolidated transaction 
reporting system contemplated by § 240.17a-15 (Rule 17a-15 
under the Act) (the “consolidated system”) during the 12 
calendar months preceeding the effective date of this section, 
may be effected without regard to the provisions of paragraph 
(a) of § 240.10a-1 (Rule 10a-1 under the Act), or of any 
exchange rule adopted in accordance with paragraph (a)(2) 
of § 240.10a-1, on and after January 1, 1978. 


(Secs. 2, 3, 6, 11, 15, 17, 23, Pub. L. 78-291, 48 Stat. 881, 
882, 885, 891, 895, 897, 901, as amended by Secs. 2, 3, 4, 
6, 11, 14, 18, Pub. L. 94-29, 89 Stat. 97, 97, 104, 110, 121, 
137, 155 (15 U.S.C. 78b, 78c, 78f, 78k, 780, 78q, 78w, as 
amended by Pub. L. 94-29 (June 4, 1975)); Secs. 9, 10, Pub. 
L. 78-291, 48 Stat. 889, 891 (15 U.S.C. 78i, 78j); Sec. 7, Pub. 
L. 94-29, 89 Stat. 111 (15 U.S.C. 78k-1)) 


:. + Boe 


§ 240.10b-11 Requirement of borrowing in connection with 
short sales. 


It shall constitute a “manipulative or deceptive device or 
contrivance,” as that term is used in Section 10(b) of the Act, 
for any person to effect a short sale of any equity security, for 
his own account or for the account of any other person, 
unless he, or the person for whose account the short sale is 
effected, (a) has borrowed the security, or has entered into 
an arrangement for the borrowing of the security, or (b) has 
reasonable grounds to believe that he, or the person for 
whose account the short sale is effected, as the case may be, 
can borrow the security, so that, in either event, he or the 
person for whose account the short sale is effected, will be 
capable of delivering the security on the date delivery is due. 


(Secs. 2, 3, 23, Pub. L. 78-291, 48 Stat. 881, 882, 901, as 
amended by Secs. 2, 3, 18, Pub. L. 94-29, 89 Stat. 97, 97, 
155 (15 U.S.C. 78b, 78c, 78w, as amended by Pub. L. 94-29 
(June 4, 1975)); Sec. 10, Pub. L. 78-291, 48 Stat. 891 (15 
U.S.C. 78}) 
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Interested persons are invited to submit written views, data 
and arguments with respect to proposed temporary Rules 
10a-3(T)[A], 10a-3(T)[B] and 10a-3(T)[C] and proposed Rule 
10b-11, as well as with respect to the additional issues and 
inquiries discussed in this release. Persons wishing to make 
such submissions should file six copies thereof with George 
A. Fitzsimmons, Secretary, Securities and Exchange Com- 
mission, Room 892, 500 North Capitol Street, Washington, 
D.C. 20549 not later than March 1, 1977. All submissions 
should refer to File No. S7-665 and will be available for public 
inspection at the Commission’s Public Reference Room, 
1100 L Street, N.W., Washington, D. C. 


By the Commission. 


George A. Fitzsimmons 
Secretary 


December 21, 1976 





1 See Securities Exchange Act Release No. 12384 (April 28, 
1976) at 3, 41 FR 19229 (1976). The Commission’s short 
sale rules under the Act are Rules 3b-3, 10a-1 and 10a-2 [17 
CFR §§ 240.3b-3, 240.10a-1, 240.10a-2]. 


2In 1934, the Senate Banking and Currency Committee 
found that “few subjects relating to exchange practices have 
been characterized by greater differences of opinion than that 
of short selling.” S. Rep. No. 1455, Report on Stock Ex- 
change Practices of the Senate Comm. on Banking and 
Currency. 73d Cong., 2d Sess. 50 (1934) (“S. Rep. No. 
1455”). See also id. at 50-54; Committee on Stock Exchange 
Regulation, Report to Secretary of Commerce, 73d Cong., 2d 
Sess. 17 (Comm. Print 1934). Rather than abolish the 
practice, however, Congress granted the Commission plen- 
ary power to regulate short sales in listed securities in order 
to “purge the markets of the abuses connected with these 
practices.” S. Rep. No. 1455 at 55. See also H.R. Rep. No. 
1383, 73d Cong., 2d Sess. 11 (1934). 


The Commission did not adopt a rule immediately, but 
instead, in 1935, requested the exchanges to regulate the 
practice. Securities and Exchange Commission, First Annual 
Report 16 (1935). The exchanges adopted general rules 
prohibiting all sales which had the effect of “demoralizing” the 
market, including a short sale below the previous sale. 2 
Securities & Exchange Commission, Report of Special Study 
of Securities Markets, H. Doc. No. 95, 88th Cong., 1st Sess. 
251 (1963) (“Special Study’). Following a study of the market 
break of 1937, however, the Commission adopted its own 
rule, which prohibited all short sales at or below the last sale. 
Securities Exchange Act Release No. 1548 (January 24, 
1938), 3 FR 213 (1938). New York Stock Exchange 
(“NYSE”) officials urged revision of the rule and the Commis- 
sion adopted the rule in the form which was in effect until 
April 30, 1976, in March, 1939. Securities Exchange Act 
Release No. 2039 (March 10, 1939), 4 FR 1209 (1939). See 
2 Special Study 252. 
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3 Securities Exchange Act Release No. 11468 (June 12, 
1975) at 3, 40 FR 25443 (1975). 


4 See generally Securities Exchange Act Release No. 2039 
(March 10, 1939), 4 FR 1209 (1939). 2 Special Study 251-52. 


5 See Securities Exchange Act Release No. 1579 (February 
10, 1938), 3 FR 382 (1938). Operation of the equalizing 
amendment under Rule 10a-1, as in effect prior to amend- 
ment and under the rule after amendment on June 12, 1975, 
is discussed in Securities Exchange Act Release No. 11468 
(June 12, 1975), 40 FR 25442 (1975). 


§ Securities Exchange Act Release No. 11468 (June 12, 
1975), 40 FR 25442 (1975). The desirability of such compre- 
hensive regulation of short selling was recognized by the 
Commission in its Policy Statement on the Structure of a 
Central Market System. See Securities and Exchange Com- 
mission, Policy Statement on the Structure of a Central 
Market System (March 29, 1973) at 32, 66. See also 
Advisory Committee on a Central Market. System, Interim 
Report to the Securities and Exchange Commission on 
Regulation Needed to Implement a Composite Transaction 
Reporting System (October 11, 1972) (“Advisory Committee 
_ Interim Report”). 


The Commission first published proposed amendments to the 
short sale rules on March 6, 1974, Securities Exchange Act 
Release No. 10668 (March 6, 1974), 39 FR 10604 (1974) 
and, after revisions in light of the comments received, 
adopted those amendments on September 27, 1974 (effec- 
tive October 4, 1974) (the “October Amendments”). Securi- 
ties Exchange Act Release No. 11030 (September 27, 1974), 
39 FR 35570 (1974). The October Amendments to Rules 
10a-1 and 10a-2 were suspended temporarily by the Com- 
mission pending further study in response to representations 
made to the Commission by certain self-regulatory organiza- 
tions that implementation of the October Amendments would 
result in serious operational and other difficulties in regulating 
short sale transactions in their markets. Securities Exchange 
Act Release No. 11056 (October 17, 1974), 39 FR 37971 
(1974). See also Securities Exchange Act Release Nos. 
11051 (October 15, 1974) and 11051A (November 17, 1974). 
On March 5, 1975, the Commission published for comment 
additional proposed amendments to Rule 10a-1 (the “March 
Proposals”), which were intended to ameliorate the difficulties 
perceived by those self-regulatory organizations. Securities 
Exchange Act Release No. 11276 (March 5, 1975), 40 FR 
12522 (1975). The amendments to the short sale rule 
adopted on June 12, 1975, in substance, are an implementa- 
tion of the March Proposals. 


On June 12, 1975, the Commission also proposed certain 
additional amendments to the short sale rules. The proposed 
amendments related to (i) the reference point for application 
of the “tick” test under paragraph (a)(1) of Rule 10a-1 and (ii) 
the scope of the exemption afforded by paragraph (e)(5) of 
that rule. After reviewing the comments received on the 
proposals (including the views of certain self-regulatory orga- 


nizations presented at a public meeting held on April 26, 
1976), the Commission determined to withdraw the proposed 
amendments. Securities Exchange Act Release No. 12384 
(April 28, 1976), 41 FR 19229 (1976). 


7 See Securities Exchange Act Release Nos. 12138 (Febru- 
ary 25, 1976) and 12384 (April 28, 1976), 41 FR 19229 
(1976). 


8 See Securities Exchange Act Release No. 11030 (Septem- 
ber 30, 1974) at 1, 39 FR 35570 (1974). 


9 Rule 10a-1(e)(6) [17 CFR §240.10a-1(e)(6)]. The amend- 
ments contain certain other minor changes from Rule 10a-1 
as in effect prior to those amendments. See Securities 
Exchange Act Release Nos. 11030 (September 27, 1974), 39 
FR 35570 (1974) and 11468 (June 12, 1975), 40 FR 25442 
(1975). 


10 This aspect of the short sale rule, as amended, was 
designed to ameliorate potential regulatory and operational 
problems perceived by certain exchanges with a uniform 
short sale rule employing a “tick” test referenced to the 
consolidated system. See Securities Exchange Act Release 
No. 11468 (June 12, 1975) at 5, 40 FR 25444 (1975). To 
date such elections have been made by the NYSE and the 
American Stock Exchange (“Amex”). See Securities Ex- 
change Act Release Nos. 12201 (March 12, 1976), 41 FR 
11907 (1976), and 12357 (April 21, 1976), 41 FR 17633 
(1976). Rule 10a-1, as amended, also permits an exchange 
to foreclose use of the equalizing exemption by its specialists 
and market makers. Securities Exchange Act Release No. 
11468 (June 12, 1975) at 5, 40 FR 25444 (1975). While the 
NYSE has chosen to foreclose use of the equalizing exemp- 
tion by its specialists, the Amex has not. 


12 Id. at 2, 41 FR 19230 (1976). 
13 See note 90 infra. 


14 See discussion at p. 47 infra. It is also argued that the 
limitations on sellers created by the short sale rule may have 
adverse effects on purchasers who will wish to buy at as low 
a price as is available in an open market. 


15 The recent history of the Commission's efforts to deal with 
these factors in reviewing short sale regulation to comport 
with the implementation of the consolidated system has been 
set forth at length in prior releases. See note 6 supra; letter 
from Robert J. Birnbaum, Senior Vice President, American 
Stock Exchange, Inc., to George A. Fitzsimmons, Secretary, 
Securities and Exchange Commission, June 20, 1974, at 5; 
letter from James E. Buck, Secretary, New York Stock 
Exchange, Inc., to George A. Fitzsimons, Secretary, Securi- 
ties and Exchange Commission, June 1, 1974, at 6, 8; letter 
from Kenneth |. Rosenblum, Vice President and Counsel, 
Midwest Stock Exchange Inc., to Robert C. Lewis, Associate 
Director, Division of Market Regulation, November 25, 1974; 
letter from Arnold Staloff, Vice President, PBW Stock Ex- 
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change, Inc., to Robert C. Lewis, Associate Director, Division 
of Market Regulation, November 8, 1974; letter from Charles 
J. Henry, Vice President, Pacific Stock Exchange, Inc., to 
Robert C. Lewis, Associate Director, Division of Market 
Regulation; November 14, 1974; letter from Kenneth |. Ro- 
senblum, Vice President and Counsel, Midwest Stock Ex- 
change, Inc., to Ray Garrett, Jr., Chairman, Securities and 
Exchange Commission, June 4, 1975, at 1; letter from Elkins 
Wetherill, President, Philadelphia Stock Exchange, to Roder- 
ick M. Hills, Chairman, Securities and Exchange Commis- 
sion, September 30, 1976. All of these letters are contained 
in Commission File No. S7-515. See also Advisory Commit- 
tee Interim Report, supra note 6, at 3 6-7; Securities and 
Exchange Commission, Forty First Annual Report 14-15. 


16 See Securities Exchange Act Release No. 11276 (March 
5, 1975) at 2, 40 FR 12522 (1975). 


17 During World War |, the NYSE collected limited information 
concerning short sales. At that time, it was feared that 
excessive selling or “bear raiding” in the stock markets could 
impair the war effort by impairing public confidence and 
interfering with the flotation of Liberty Bond issues. J. Meeker, 
Short Selling 122 (1932) (‘Meeker’). Moreover, there was 
concern that “[ejnemy agents ... might willingly lose large 
sums of money in raiding the market, if it could slow up 
American war efforts.” /d. As a result, the NYSE appointed a 
special committee to make recommendations concerning the 
administration of the NYSE under wartime conditions. /d. 


In November, 1917, upon the recommendation of this special 
committee, the NYSE adopted a resolution requiring all 
NYSE members and firms to report daily the amounts and 
identity of all borrowings of stock and on the size of their short 
position. 


Id. NYSE members were also required to attach to these 
reports a sealed envelope containing the names of those 
persons who had sold short. /d. NYSE members and their 
customers were notified that “ if any ‘bear raids’ were 
attempted, the [NYSE] would open these envelopes, dis- 
cover the parties responsible therefor and make the facts 
public.” /d. This latter step was never taken and the system 
of reporting was abandoned; the information collected by the 
NYSE during this period was never made public. 


'8 Stock Exchange Practices, Hearings on S. Res. 84 Before 
the Senate Comm. on Banking and Currency 72nd Cong., 
1st Sess. 146-47 (1932) (testimony of Richard Whitney, 
President, New York Stock Exchange) (“Stock Exchange 
Practice Hearings’); Meeker, supra note 17, at 125, 251. The 
results of this survey are published in Stock Exchange 
Practice Hearings, Appendix to Parts 1, 2, and 3, at 12. The 
collection of statistics proceeded for several weeks and was 
then discontinued. Stock Exchange Practice Hearings at 146- 
47. 


19 Stock Exchange Practice Hearings, supra note 18, at 45; 
Meeker, supra note 17, at 127. Certain statistics of a general 
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nature were collected in late 1930, but the program began in 
1931 was the first of a systematic nature. Stock Exchange 
Practices at 45, 147. The program initiated in May, 1931 
required reports on a weekly basis. /d. at 45; Meeker at 127, 
253. That program. continued until September 21, 1931, at 
which time reports were required on a daily basis. Stock 
Exchange Practice Hearings at 45; Meeker at 127, 256. Daily 
reporting then continued until September, 1932, when weekly 
reports were then reinstituted. F. Macaulay, Short Selling on 
the New York Stock Exchange 30 (1951) (“Twentieth Century 
Fund Study”). After June, 1933, reports were made available 
monthly. /d. 


20 J. Flynn, Security Speculation 216 (1934), reprinted in II L. 
Loss, Securities. Regulation 1166 (1961) (“Loss”). 


21 The short interest for a particular stock is the total number 
of shares that have been sold short and still have not been 
covered by a purchase at a given date. G. Leffler and L. 
Farwell, The Stock Market 221 (1963) (‘Leffler and Farwell’). 


22 Figures relating to the size of the short interest of NYSE 
members were released in part on October 16, 1931, by then 
President Richard Whitney in a public address. Meeker at 
128. On October 19, 1931, the NYSE released the full series 
of aggregate statistics from May 25, 1931, through October 7, 
1931. Id. Subsequently, on December 16, 1931, the NYSE 
released complete statistics for the aggregate short interest 
and the short interest for individual securities during the 
period May 25, 1931, through November 30, 1931. New York 
Stock Exchange, Statistics in Regard to Short Selling (1931). 


23 See Meeker, supra note 17, at 139-40. 


24 The study focused on all aspects of the securities markets. 
See Stock Exchange Practices, Hearings on S. Res. 84, S. 
Res. 56 and S. Res. 97 Before the Senate Comm. on 
Banking and Currency, 73rd Cong., 1st Sess., pt. 15, at 
6936 (‘Stock Exchange Practice Hearings—73rd Congress’). 
A summary of the findings of the staff was published in 1934. 
Twentieth Century Fund, Inc., Stock Market Control (1934). 
The full text of the research findings of the study group was 
published in 1935. Twentieth Century Fund, Inc., The Secu- 
rity Markets (1935) (“Security Markets Study”). 


25 Security Markets Study, supra note 24, at 365-67. 
26 Id. at 397. 

27 Id. 

28 Id. 

29 Id. at 367. 

30 /d. at 397. 


31 Loss, supra note 20, at 1229; see Securities and Ex- 
change Commission, Fourth Annual Report 87 (1938). 





32 Securities Exchange Act Release No. 1548 (January 24, 4 /d. at 247. 


1938) at 5. 
55 /d. 


33 Id.at 5, 8. 

56 /d. at 291. 
34 In fact, the pertinent data from the study was published as 
part of the Commission release promulgating the short sale 57 /d. at 257, 291. 
rule. /d. at 5-8. 

58 /d. at 266, 291. 
35 Douglas, Forward, 28 Geo. Wash. L. Rev. 4 (1959). 


59 /d. at 266, 291. 


36 fd. at 5. 
60 /d. at 291. 
37 Securities Exchange Act Release No. 1548 (January 24, 
1938) at 2. 61 Jd. at 266, 291-292. 


38 Twentieth Century Fund Study, supra note 19, at ii. This 62 /d. at 271. 
study, although conducted by the same organization, had no 


relation to the Securities Markets Study described earlier. 63 /d. at 271, 291. 
39 /d. at 31. : 64 Id. at 291 
40 Id. at iii. 85 /d. 
41 Id. at ix. 66 Jd. at 274, 292. 
42 Id. at xiv. 87 Id. at 280, 292. 
43 Id. at xiv-xv. 68 Jd. at 292. 
e 44 Id. at xv. 69 /d. at 282-288, 292. 
45 Id. 70 Id. at 283, 292. 
46 Id. at xiv. 71 Id. at 292. 
47 Id. (emphasis in orgiinal). 72 Id; 4 Special Study 861. 
48 Id. at iv. 73 2 Special Study 292. 
2 49 Id. at 31. 74 Id. at 288. 
50 Jd. 


75 Id. at 294. The Special Study did not suggest a particular 

F formulation to implement its recommendation, but did identify 
51 Selling “against the box” occurs when a seller actually —_ possibilities which should be considered, including: 
possesses the security being sold short but makes delivery 


by borrowing stock rather than delivering the stock he owns. the prohibition of short selling in a particular stock 
Such a seller may cover either by using his own stock or by whenever its last sale price was below the prior day's 
effecting a covering purchase in the market. Short sales low; or alternativeiy, whenever the last sale price was a 
“against the box” are used primarily for hedging purposes predetermined dollar amount or percentage below a 
and for tax purposes (to carry over a profit from one year to base price (e.g., the prior day’s close or low or the 
the next). See Leffler and Farwell, supra note 21, at 229-30. same day's opening) as specified in the rule; or in- 

stead, given the circumstances of such a decline, a 
52 Twentieth Century Fund Study, supra note 19, at 31. It limitation of short sales in any particular stock to a 
should also be noted that during virtually all of the period predetermined proportion of the amount of stock availa- 
studied short selling was restricted by either exchange or ble at the prevailing market. 


Commission regulation. 


& Id. The Commission requested comment with respect to 
53 2 Special Study 246-294. alternatives to the “tick” test provisions of Rule 10a-1, 
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including those discussed above, in connection with its recent 
amendments to the short sale rules Securities Exchange Act 
Release No. 10668 (March 6, 1974) at 4-5, 39 FR 10605 
(1974). After considering public comments with respect to 
those alternatives, the Commission determined to retain the 
“tick” test as the basis for determining the permissibility of 
short sales. 


It should be noted that the Special Study also recommended 


[aJs a further precaution for times of general market 
distress, the Commission’s rules should provide for 
temporary banning of short selling, in all stocks or in a 
particular stock, upon an appropriate finding by the 
Commission of need for such action. 


2 Special Study 294. 
76 2 Special Study 253. 
77 Id. at 254. 


78 See note 64 supra and accompanying text. In any event, 
as indicated above with respect to the Twentieth Century 
Fund Study, the period studies was characterized by regula- 
tion of short selling. 


72 2 Special Study 293. 


80 The Commission's staff recently completed an examination 
of aggregate short sales by specialists, other members of 
national securities exchanges, and the public during the 
period 1960 to 1975. The study used data based on gross 
aggregate short sales for each of these categories of market 
participants, and compared changes in short sale activity with 
changes in the Standard & Poor's Composite Stock Index. 
The results show, on balance, increases in short selling 
activity tend to be accompanied by increases in price, al- 
though the results for public short sales were not conclusive. 


81 The statistical data with respect to short selling is virtually 
identical to that available at the time of the Special Study, 
despite recommendations that 


... the exchanges should initiate systems of reporting 
that will provide more frequent information on the 
volume of short sales in particular stocks as between 
the public and the principal classes of members. 
Monthly data on the short interest should show corre- 
sponding information in the selected individual stocks. 
In addition, consideration should be given the feasibility 
of indicating exempt short sales and furnishing informa- 
tion on the other types of short sales such as ‘against 
the box,’ arbitrage, and hedging. The Commission also 
should consider the extent to which short sales data 
should be reported by other exchanges. 


Id. This data consists primarily of (i) weekly reports of daily 
round lot transactions on the NYSE and the Amex, in which 
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daily aggregate short selling as well as aggregate short 
selling effected by members for their own account, classified 
into three categories, (ii) weekly reports of aggregate short 
sales by odd-lot customers on the Amex, (iii) reports released 
by the NYSE on a monthly basis providing an aggregate 
mid-month short interest figure for all stocks, the number of 
issues in which a short interest was reported, and the actual 
short interest for certain individual issues, (iv) individual 
reports on file with the NYSE and the Amex of all clearing 
members’ daily total sales and short sales, and all members’ 
daily total transactions on file with the NYSE and the Amex of 
members’ mid-month short position in each stock, (vi) data 
relating to all investment account transactions by specialists, 
and (vii) data relating to all trades for a specialist's own 
account during short periods in connection with spot checks 
of specialists’ activities. Cf. id. at 253-54. 


82 As noted previously, all existing short sale data, with the 
exception of the small amount of data released by the NYSE 
regarding the 1929-31 period, relates to periods during which 
short selling has been restricted either by exchange or 
Commission rules. Accordingly, no study completed to date 
has, or could have, examined the impact of short selling in an 
unrestricted environment. 


83 See page 6 supra. 


84 In resolving this question, the Commission does not intend 
to revisit arguments that short selling is immoral, constitutes 
illegal gambling activities, and has no economic value or 
justification and therefore should be prohibited altogether. 
See S. Rep. No. 1455, supra note 2, at 50; Meeker, supra 
note 17, at 45, 77-84; see generally Stock Exchange Prac- 
tice Hearings, supra note 18. The legality of short sale 
contracts is well established, see Clews v. Jamieson, 182 
U.S. 461 (1901); Hurd v. Taylor, 181 N.Y. 231, 73 N.E. 977 
(1905); Loss, supra note 20, at 1226, and the Commission 
has long recognized that short selling under some circum- 
stances, particularly technical short selling by specialists and 
market makers, is necessary to facilitate the effective and 
orderly functioning of the securities markets. See 2 Special 
Study 249. 


85 The Commission also announced today, in Securities 
Exchange Act Release No. 34-13092 (December 21, 1976) 
the publication for comment of a revised version of proposed 
Rule 10b-21 and amendments to Rules 17a-3(a)(6) and (7). 
Proposed Rule 10b-21 would establish certain restrictions on 
short selling immediately prior to and during underwritten 
public offerings for cash regardless of whether one of the 
alternative short sale deregulation rules proposed herein (or 
some variation thereof) is adopted. 


86 Fama, Empirical Capital Markets: A Review of Theory and 
Empirical Work, J. Finance 383 (1970). 


ord. 


88 J. Lorie and M. Hamilton, The Stock Market: Theories and & 
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Evidence 80 (1973) (‘Lorie and Hamilton’). There are three 
forms of this hypothesis: (i) the weak form; (ii) the semistrong 
form; and (iii) the strong form. 


The weak form asserts that current prices fully reflect the 
information implied by the historical sequence of prices. Thus, 
it is asserted that investors cannot improve their ability to 
select stocks by knowing the history of successive prices and 
the results of analyzing them in all possible ways. /d. at 71. A 
number of investigators have found strong evidence to sup- 
port this hypothesis. /d. at 97. 


The semistrong form of the hypothesis asserts that current 
prices fully reflect public) knowledge about the underlying 
companies, and that efforts to acquire and analyze this 
knowledge cannot be expected to produce superior invest- 
ment results. /d. at 71. Thus, it is asserted that investors 
cannot expect to earn superior returns by reacting to annual 
reports, announcements of changes in dividends or stock 
splits. /d. Several studies have lent substantial support for the 
semistrong form. /d. at 88. j 


The strong form asserts that not even persons with privileged 
information can obtain consistently superior investment re- 
sults, since prices reflect not only public information, but also 
information which may not be generally known, such as 
information available to security analysis through private or 
individual inquiries. /d. at 71, 97. Findings to date are 
generally consistent with the strong form of the hypothesis, 
but deviations from the strong form have been found in 
studies of specialists and insider trading. /d. at 96-97. 


89 /d. at 80. 


9 J. Lorie, Public Policy for American Capital Markets at 10 
(Department of the Treasury, February 7, 1974). Support for 
either partial or complete deregulation of short selling (al- 
though not necessarily based on the above theory) has also 
been received from brokers and dealers, as well as various 
self-regulatory organizations, including the Midwest Stock 
Exchange, Inc., the Pacific Stock Exchange, Inc., and the 
National Association of Securities Dealers, Inc., (the 
“NASD”). See letter from Donald E. Weeden, Chairman of 
the Board of Directors, Weeden & Co., Incorporated, to Lee 
A. Pickard, Director, Division of Market Regulation, November 
15, 1974; letter from Donald M. Feuerstein, Partner, Salomon 
Brothers, to Secretary, Securities and Exchange Commis- 
sion, May 30, 1974; letter from Donald M. Feuerstein, Gen- 
eral Partner, Salomon Brothers to Secretary, Securities and 
Exchange Commission, April 14, 1975; letter from Donaid H. 
Burns, Secretary, NASD, to George Fitzsimmons, Secretary, 
Securities and Exchange Commission, May 19, 1975; letter 
from G. Robert Ackerman, President, Pacific Stock Ex- 
change, Inc., to George A Fitzsimmons, Secretary, Securities 
and Exchange Commission, August 11, 1975; letter from 
Kenneith |. Rosenblum, Vice President and Counsel, Midwest 
Stock Exchange, Inc., to Ray Garrett, Jr., Chairman, Securi- 
ties and Exchange Commission, June 4, 1975. All of these 
letters are contained in Commission File No. S7-515. 


At a short sale regulation conference with the various self- 
regulatory organizations, the Midwest and Pacific Stock Ex- 
changes restated their support for elimination of short sale 
regulation, but proposed, as an interim step, elimination of 
short sale regulation only for public short sales (e.g., short 
sales effected by persons who are not market professionals). 


91 The burden on competition which proponents of deregula- 
tion assert results from short sale regulation generally is to be 
contrasted with the burdens on competition which result from 
the fact that the “tick” test provisions of the short sale rules 
currently in effect do not operate uniformly in all market 
centers and with respect to all categories of market profes- 
sionals. See discussion at pp. 14-15 supra. These latter 
burdens have to date been found by the Commission to be 
necessary or appropriate in furtherance of the purposes of 
the Act. Securities Exchange Act Release No. 11468 (June 
12, 1975) at 3, 40 FR 25443 (1975). 


92 See letter from James E. Buck, Secretary, NYSE, to 
George A. Fitzsimmons, Secretary, Securities and Exchange 
Commission, August 8, 1975, The NYSE stated: 


We do not consider the elimination of all short sale 
prohibitions to be a feasible approach to market regula- 
tion. Apart from the vastly increased potential for 
manipulation if all short sale restrictions were elimi- 
nated, the public interest is best served when succes- 
sive bids at lower prices are restricted to those persons 
who actually own the stock involved and have a real 
economic stake in it. Otherwise, the value of the public 
stockholders’ portfolios would be adversely affected by 
short sales at successively lower prices effected by 
persons who do not own the stock and who would 
stand to benefit if the price of the stock were to decline. 


Id. at 2. 


93 See Leffler and Farwell, supra note 21, at 449-51; Short 
Selling of Securities, Hearings on H.R. 4, H.R. 4604, H.R. 
4638 and H.R. 4639 Before the House Comm. on the 
Judiciary, 72d Cong., 1st Sess. 14-15 (1932) (“Short Selling 
Hearings”). The Twentieth Century Fund Study released in 
1951 described the typical “bear raid” as follows: 


Some speculative operator or group of operators would 
get information that an individual, or a group of individu- 
als was carrying a large block of a particular stock with 
borrowed funds, and that the price of that stock had 
declined so much since purchase that the creditor was 
asking or on the verge of asking for additional cash or 
securities, and that it was doubtful whether the owner 
could supply much more of either. The ‘raider’ would 
then proceed to sell this stock short—hoping thereby to 
push the price down further, even if only temporarily, to 
a point at which some of the hypothecated stock would 
have to be sold. And he hoped that if this occurred, 
such selling would itself drive the price down still 
further, giving the raider an opportunity to cover his 


SEC DOCKET/1245 








short position at a profit. 
Twentieth Century Fund Study, supra note 19, at vi-vii. 


%4 See Leffler and Farwell, supra note 21, at 456; Security 
Markets Study, supra note 24, at 449, 488; Stock Exchange 
supra note 18, at 983-84; Stock Exchange Practice Hear- 
ings—73d Congress; supra note 24, at 991-92, 1053-69, 
1071-76, 1077-85; F. Cormier, Wall Street's Shady Side 3 
(1962). 


95S. Rep. No. 1455, supra note 2, at 50. 


96 jd. at 52; see Stock Exchange Practice Hearings, supra 
note 18, at 43, 362-65, 729; Stock Exchange Practice 
Hearings—73d Congress, supra note 24, at 158, 217-18, 
262-63, 1207-08. 


97 Address by Richard Whitney, President, New York Stock 
Exchange, Before the Hartford Chamber of Commerce, Octo- 
ber 16, 1931 (“Whitney Speech”), in Stock Exchange Prac- 
tice Hearings, supra note 18, at 187, 188-89, 192. 


98 H.R. Rep. No. 1383, Report to Accompany H.R. 9323, 73d 
Cong., 2d Sess. 11 (1934). 


99 Meeker, supra note 17, at 121-22; Security Markets Study, 
supra note 24, at 43, 159; Whitney Speech, supra note 97, in 
Stock Exchange Practice Hearings at 192. That provision, 
Article XVII, Section 4 of the NYSE Constitution, read as 
follows: 


Purchases or sales of securities or offers to purchase 
or sell securities, made for the purpose of upsetting the 
equilibrium of the market and bringing about a condi- 
tion of demoralization in which prices will not fairly 
reflect market values, are forbidden, and any member 
who makes or assists in making any such purchases or 
sales or offers to purchase or sell with knowledge of 
the purpose thereof, or who, with such knowledge, 
shall be a party to or assist in carrying out any plan or 
scheme for the making of such purchases or sales or 
offers to purchase or sell, shall be deemed guilty of an 
act inconsistent with just and equitable principles of 
trade. 


100 Leffler and Farwell, supra note 21, at 232. 


101 Meeker, supra note 17, at 147, 267; Security Markets 
Study, supra note 24, at 395; Stock Exchange Practice 
Hearings, supra note 18, at 160; Whitney Speech, supra 
note 97, in Stock Exchange Practice Hearings at 193. The 
rule, adopted October 5, 1931, in the form of a circular from 
the NYSE’s Business Conduct Committee, required that 
“before executing any selling orders members shall ascertain 
and notify their floor brokers whether such orders are for long 
or short account.” Meeker at 267. 


102 Whitney Speeck, in Stock Exchange Practice Hearings at 
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193; Security Markets Study, supra note 24, at 396; Short 
Selling Hearings, supra note 93, at 103. 


103 Leffier and Farwell, supra note 21, at 232; Meeker, supra 
note 17, at 147; Security Markets Study, supra note 24, at 
396; Stock Exchange Practice Hearings, supra note 18, at 
41, 146, 218-19, 272, 364-65; Short Selling Hearings, supra 
note 93, at 103; 2 Special Study 251. 


104 2 Special Study 251; Leffler and Farwell, supra note 21, at 
232-33. 


105 As indicated previously, the Commission, after its exami- 
nation of short selling during the market decline of 1937, 
determined that the exchange rules adopted in 1935 “[had] 
not proven effective.” Securities Exchange Act Release No. 
1548 (January 24, 1938) at 1, 3 FR 213 (1938). As a result, 
the Commission adopted its own rule prohibiting a short sale 
on an exchange of any security “at or below the price at 
which the last sale thereof, regular way, was effected on such 
exchange.” Rule 10a-1(a), as adopted January 24, 1938 
(emphasis added). 


The result of this formulation of the “tick” test was, as one 
observer noted, “the short interest dropped sharply and short 
selling [in round lots] was almost wiped out.” Leffler and 
Farwell, supra note 21, at 233. See 2 Special Study 252. 
After discussions with the NYSE, the Commission, as indi- 
cated previously, modified its “tick” test to permit short sales 
on a zero minus tick (a middle ground between the approach 
of the 1935 exchange rules and the initial Commission 
formulation). Securities Exchange Act Release No. 2039 
(March 10, 1939), 4 FR 1209 (1939). See 2 Special Study 
252; note 2 supra. 


106 See Securities Exchange Act Release No. 12384 (April 
28, 1976) at 2, 41 FR 19230 (1976); letter from J. J. 
O’Donohue, Vice President, Market Surveillance, NYSE, to 
Andrew M. Klein, Assistant Director, Division of Market 
Regulation, December 11, 1974, at 3, in Commission File No. 
$7-515. 


107 Section 9(a)(2), of the Act [15 U.S.C. 78i(a)(2)]. See also 
Sections 10(b) and 15(c)(1) under the Act [15 U.S.C. 78j(b), 
780(c)(1)], and Rules 10b-5 and 15c1-2 thereunder [17 CFR 
§§ 240.10b-5, 240.15c1-2]. A person, or group of persons, 
who engage in short sales of a security which have the effect 
of depressing the price of that security may be deemed to 
have the purpose of inducing the purchase or sale of that 
security by others. Cf. In the Matter of The Federal Corpora- 
tion, 25 SEC 227, 230 (1947); In the Matter of Halsey, Stuart 
& Co., Inc., 30 SEC 106, 123-24 (1949). See Securities 
Exchange Act Release No. 2056 (October 27, 1941). 


108 Notwithstanding the above factors, it is argued that elimi- 
nation of the “tick” test provisions will increase the likelinood 
of manipulative conduct. Although proponents of this argu- 
ment apparently concede that the likelihood of large scale 
manipulations is minimal, it is argued that eliminating existing 
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restrictions on short selling will increase the likelihood of 
manipulative activity designed to achieve relatively small 
price movements in stocks—particularly those which are 
underlying securities for exchange-traded options. Such nar- 
row range manipulative activity, it is further argued, is ex- 
tremely difficult to detect or prevent even through the use of 
sophisticated surveillance techniques available today. While 
the Commission is currently of the view that the threat of 
manipulative conduct of this nature due to removal of the 
“tick” test provisions is minimal, the Commission is particu- 
larly interested in the views of commentators as to the 
likelihood of this type of narrow-range manipulative activity 
and, if commentators believe such activity presents a signifi- 
cant threat, the need to maintain existing prophylactic meas- 
ures to guard against this threat (compared to other regula- 
tory alternatives available to the Commission). 


109 Securities Exchange Act Release No. 11468 (June 12, 
1975) at 3, 40 FR 25443 (1975). See 2 Special Study 251. 


1102 Special Study 285-86, 288-89, 292; 4 Special Study 
861. 


111 See discussion supra at pp. 21-22, 26. 


112 It should also be noted that, should the Commission 
ultimately determine to eliminate the “tick” test provisions of 
the existing short sale rules, the proponents of this “efficient 
markets” theory can not presently conceive of any observa- 
ble market phenomenon which would cause them to alter 
their view that short sale regulation is inappropriate and that 
competition among entrants in the market is the most appro- 
priate manner of ensuring an efficient market structure. 


113 Section 2(4) of the Act [15 U.S.C. 78b(4)] (emphasis 
added). 


114 Section 23(a) of the Act, as amended by the Securities 
Acts Amendments of 1975 (the “1975 Amendments”), re- 
quires the Commission, in making rules and regulations 
under the Act, to “consider among other matters the impact 
any such rule or regulation would have on competition.” 
Section 23(a)(2) of the Act [15 U.S.C. 78w(a)(2)]. That 
section further states that 


[t]he Commission shall not adopt any rule or regulation 
which would impose a burden on competition not 
necessary or appropriate in furtherance of the pur- 
poses of [the Act]. 


Id. 


The legislative history of the 1975 Amendments, however, 
makes clear that this explicit obligation to balance the com- 
petitive implications of proposed Commission regulatory ac- 
tion against the other purposes of the Act should not be 
viewed as requiring the Commission to justify that [its rules 
and regulations] be the least anti-competitive manner of 
achieving a regulatory objective. 


S. Rep. No. 94-75, Report to Accompany S. 249, 94th Cong., 
1st Sess. 13 (1975). Moreover, Congress did not intend that 


[c]ompetition would ... become paramount to the 
great purposes of the Exchange Act, but [rather that] 
the need for and effectiveness of regulatory actions in 
achieving those purposes . .. be weighed against any 
detrimental impact on competition. 


Id. at 14. 


"15 For example, investors creating substantial short positions 
may elect to hedge their short sales by purchasing calls 
covering an equivalent amount of securities. By establishing a 
pre-determined exercise price, the purchase of the call op- 
tions enables the short seller to avoid the potentially unlimited 
up-side risk inherent in covering the short sale in the event of 
an unexpected rise in the market price of the underlying 
securities. Conversely, a short seller may elect to hedge 
partially a short position in the underlying stock against the 
risk of a rising market by writing a put (with the same exercise 
price) against his short position. If market price of the 
underlying stock increases—thereby making exercise of the 
put unprofitable—the put will expire and the writer will con- 
tinue to be at risk with respect to his short sale and will be 
able to offset that risk partially through his premium income. If 
the market price of the underlying stock declines and the put 
is exercised, however, the writer can use the stock put to him 
to cover his short sale—retaining the premium as his profit 
(rather than the amount which could have been earned by 
making a covering purchase in the market at a lower price). 


116 For example, investors may elect to purchase put options 
as a risk limiting alternative to short selling. By purchasing a 
put (with the same exercise price as the price at which the 
underlying security would have been sold short), the investor 
can achieve the same gain if the price of the underlying 
security declines (less the premium paid) while limiting his 
risk to no more than the premium paid. Moreover, in contrast 
to the short seller, the put buyer is not subject to margin calls 
in the event of a price increase in the underlying security. 
Individuals who expect a stock to decline but who either do 
not anticipate that the market will decline sufficiently to justify 
a short sale. or who wish to employ the greater leverage 
opportunities available in option transactions, may elect to 
write uncovered or “naked” call options. Although the objec- 
tives of uncovered writers of call options and of short sellers 
are substantially the same, the risks borne by them differ in 
significant ways. For example, (i) while the short seller must 
(at some future point in time) cover by effecting a closing 
purchase of options equal to the number previously written; 
and (ii) since most options (i.e., approximately 90 percent) 
expire unexercised, and because, even when options are 
exercised, the exercise is allocated among option writers on a 
random basis by the Options Clearing Corporation, the 
uncovered writer may never be required to cover his position, 
whereas the short seller always must eventually make a 
covering purchase. In addition, while the short seller is 
required to meet initial margin requirements currently equal to 


SEC DOCKET/1247 








50 percent of the value of the underlying securities (subject to 
maintenance adjustments by the particular broker involved), 
the uncovered writer need only meet initial margin require- 
ments currently equal to 30 percent of the value of the 
underlying securities covered by the option (subject to certain 
adjustments). 


Finally, in contrast to the short seller whose profits depend 
upon the degree to which the market price of the underlying 
security declines following the short sale, the uncovered call 
writer’s profit is limited to the amount of the premium. 
However, the uncovered writer may preserve his profit even 
in the absence of a market decline to the extent that the 
market price for the underlying securities does not exceed the 
option exercise price plus the option premium and related 
transaction costs. 


117 The Commission estimates that adoption of Rule 10a- 
3(T)[B] would involve suspension of the “tick” test for approx- 
imately 900 equity issues. 


118 Determination of the 50 securities which would be the 
subject of the experiment would be made be reference to 
aggregate volume reported in the consolidated system over 
the 12 month period. 


119 Rule 10a-1(c) [17 CFR § 240.10a-1(c)]. 
120 Rule 10a-1(d) [17 CFR § 240.10a-1(d)]. 


122 For example, a possible approach would be to require 
disclosure of the aggregate short position in each exchange- 
traded security on a daily basis (following the close of trading 
in all market centers). 


123 As indicated previously, an emergency provision providing 
for the temporary banning of short selling, in all stocks or in a 
particular stock, upon an appropriate finding by the Commis- 
sion of need for such action, was recommended by the 
Special Study. See note 75 supra. 





SECURITIES AND EXCHANGE COMMISSION 


[17 CFR Part 240] 
[Release No. 34-13092; File No. S7-510] 


PROHIBITIONS RELATING TO PUBLIC OFFERINGS 
Revised Proposed Rule Governing Short Sales and Amend- 
ments to Recordkeeping Rules ' 


The Securities and Exchange Commissions announced to- 
day that it has proposed for comment an alternative version 
of proposed Rule 10b-21 [17 CFR § 240.10b-21], as well as 
amendments to paragraphs (a)(6) and (a)(7) of Rule 17a-3 
[17 CFR §§ 240.17a-3(a)(6) and (a)(7)junder the Securities 
Exchange Act of 1934 (the “Act”) [15 U.S.C. 78a et seq., as 
amended by Pub. L. No. 94-29 (June 4, 1975)|, restricting 


1248/SEC DOCKET 


short sales of securities prior to and during underwritten 
public offerings of securities for cash, and establishing certain 
additional recordkeeping requirements with respect to short 
sales. The proposed rule and amendments were first pro- 
posed in Securities Exchange Act Release No. 10636 (Febru- 
ary 11, 1974), 39 FR 7806 (1974), and were reproposed in 
Securities Exchange Act Release No. 11328 (April-2, 1975), 
40 FR 16090 (1975). Interested persons should refer to those 
releases for a discussion of the practices which the proposed 
rule and amendments are intended to address. After review- 
ing the comments received on these proposals, the Commis- 
sion has determined to solicit comment on modification of 
their provisions in important respects. Consequently, the 
Commission is publishing an alternative version of proposed 
Rule 10b-21 and republishing the amendments to Rule 17a-3 
for further comment. 


Proposed Rule 10b-21 


a. General 

Proposed Rule 10b-21 has been revised in concept for 
purposes of receiving additional comments thereon and com- 
parison with the Commission's prior proposal with respect to 
that Rule. The Commission is particularly interested in receiv- 
ing comments comparing the desirability and efficacy of the 
mechanisms for regulating pre-offering short selling contem- 
plated by Rule 10b-21 in the form last published in April, 
1975, with those proposed herein. 


Proposed Rule 10b-21 is designed to prevent manipulative 
short selling practices in connection with underwritten offer- 
ings of securities of the same class as outstanding securities. 
Manipulative opportunities exist in such offerings because the 
outstanding securities can be sold short prior to the com- 
mencement of the offering with the expectation that such 
selling activity will lower the price of the offering security and 
enable the short seller to cover at a depressed price (usually 
with shares which are subject of the offering). 


As published for comment in April, 1975, proposed Rule 10b- 
21 would operate to deter manipulative short selling prior to 
underwritten offerings by restricting the ability of persons to 
make covering purchases within certains periods and from 
certain persons. Thus, proposed Rule 10b-21, as published in 
April, 1975, would prohibit a covering purchase in connection 
with a short sale if the short sale was made within a ten-day 
period prior to the commencement of an offering covered by 
a registration statement or a notification on Form 1-A and if 
the covering purchase would be made from an underwriter or 
other dealer participating in the distribution. In addition, if the 
short sale was made within five days of the commencement 
of the offering, the Rule would prohibit covering purchases of 
securities of the same class as those covered by the registra- 
tion statement or notification on Form 1-A within a five day 
period after the commencement of the offering or before the 
termination of the offering, whichever is earlier. The applica- 
ble prohibition against covering purchases would extend to a 
short sale of a security of the same ciass as the offered 





























security and the purchase, within the specified period, of a 
security convertible into or exchangeable for a security of the 
same class as the security offered. 


The alternative proposal published today would, if adopted, 
alter the regulatory approach contemplated by the April, 
1975, proposal in important respects. Rather than prohibiting 
covering purchases, proposed Rule 10b-21, as published 
herein, would regulate short sales of securities of the same 
class as offered securities directly through the use of a “tick” 
test which would apply during the pre-offering period and 
continue until termination of post-offering stabilizing arrange- 
ments.’ Thus, revised Rule 10b-21, as proposed herein, 
would regulate short selling after the effective date, while the 
prior proposal would regulate only covering purchases, and 
then only for a maximum of five days after commencement of 
the offering. Since the Commission’s investigation of the 
unlawful practices which led to the original proposal of Rule 
10b-21 did not involve short selling subsequent to the offering 
date, the Commission specifically invites comment on that 
portion of revised Rule 10b-21 which would extend the 
prohibitions of the Rule to the period following the offering. 


For securities registered, or admitted to unlisted trading 
privileges, on national securities exchanges, proposed Rule 
10b-21, as revised, would rely on the “tick” test provisions of 
the Commission's existing short sale rule, Rule 10a-1 under 
the Act [17 CFR § 240.10a-1], to regulate short selling prior 
to and during underwritten offerings. Rule 10a-1 prohibits any 
person from effecting a short sale of any security as to which 
trades are reported in the consolidated transaction reporting 
system contemplated by Rule 17a-15 under the Act [17 CFR 
§ 240.17a-15 ](the “consolidated system’) at a price below 
the price of the last sale thereof (i.e., on a minus tick), or at 
the price of the last sale thereof if the preceding different sale 
was effected at a higher price (i.e., on a zero minus tick), 
reported in the consolidated system.? It is possible that Rule 
10a-1, by preventing short sales of exchange-traded securi- 
ties at successively lower prices (and thereby limiting the 
potential profits of short sellers), to a large extent discourages 
the manipulative market tactic described above and conceiv- 
ably reduces the need for further prophylactic measures. 


Rule 10b-21, as republished herein, has been drafted in light 
of the Commission's investigation and proceeding, also an- 
nounced today, to determine whether to suspend in part the 
operation of Rule 10a-1.3 If some variation of proposed 
Temporary Rule 10a-3(T) is adopted, (particularly in the 
comprehensive form contemplated by version [A] of the 
proposal), the provisions of paragraphs (b)(1) and (c)(1) of 
the proposed alternative Rule 10b-21 would retain short sale 
regulation as presently embodied in Rule 10a-1 for securities 
which are the subject of an underwritten offering for cash 
during the pre-offering and offering periods. If no variation of 
proposed Temporary Rule 10a-3(T) is adopted, certain 
changes in the proposed alternative Rule 10b-21, of course, 
would be made (including elimination of paragraph (c)(1) 
thereof). 


With respect to over-the-counter securities as to which quota- 
tions are reported in the National Association of Securities 
Dealers Automated Quotations system (“NASDAQ”), it would 
appear that market depréssing short sales prior to and during 
underwritten public offerings for cash can be prevented 
directly by prohibiting them from being effected during the 
pre-offering and offering periods below a price 1/8th point 
above the highest. independent bid reflected in NASDAQ 
(subject to an exception for market makers and certain others 
analogous to those contained in Rule 10a-1). These limita- 
tions are set forth in paragraphs (b)(1) and (c)(2) of the 
proposed alternative Rule.* The objective of these restrictions 
would be to prevent short sellers, during the pre-offering and 
offering periods, from “crossing” the market to “hit” bids, thus 
forcing quoted prices to even lower levels. As to non-listed, 
non-NASDAQ securities, the Commission does not believe 
Rule 10b-21’s protections are needed, since issuers of secu- 
rities in that category rarely have recourse to public capital 
more than once unless listed or NASDAQ status has been 
achieved. 


b. Determination of regulation period 


It may be desirable that Rule 10b-21, in whatever form 
adopted, contain a mechanism by which investors and securi- 
ties professionals may be notified in advance of the period 
during which the prohibitions of the Rule would come into 
play. Rule 10b-21 would establish such a mechanism by 
requiring the underwriter or managing underwriter, in the case 
of noncompetitive offerings, or the issuer (or other person on 
whose behalf the offering is made), in the case of competitive 
offerings, to establish, in good faith, an expected offering date 
with respect to a proposed underwritten offering and to notify 
the Commission, relevant self-regulatory organizations and 
others of this date.> The Commission anticipates that those 
organizations (and private news services) will take steps to 
ensure the prompt and widespread dissemination of that 
information so that investors and market professionals will be 
aware of the expected offering date in advance of the 
commencement of restrictions on short selling. Such restric- 
tions would commence at the opening of business on the 
tenth business day preceding the expected offering date (or, 
in the event notice of the expected offering date precedes the 
expected offering date by less than ten business days, at the 
time persons subject to the restrictions know, or in the 
exercise of reasonable care should know, of such expected 
offering date) and continue until the close of business on the 
date stabilizing arrangements and trading restrictions among 
the underwriters of the offering are terminated. 


In the event that, subsequent to providing notice of the 
expected offering date, the underwriter or managing under- 
writer, in the case of a noncompetitive offering, or the issuer 
(or other person on whose behalf the offering is to be made), 
in the case of a competitive offering, knows, or in the exercise 
of reasonable care, should know, that the offering will not 
commence on or before the expected offering date, he must 
provide, as promptly as practicable under the circumstances, 
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notice of the fact that such offering is no longer expected to 
commence on the date’ specified and either (i) the revised 
expected offering date, (ii) the fact that such offering has 
been postponed indefinitely or withdrawn, or (iii) a represen- 
tation that notice of a new current expected offering date will 
be given at a future date. If an underwriter or issuer has to 
revise his expected offering date and does not announce a 
new expected offering date, short sale restrictions will, of 
course, terminate, since there will no longer be in place a 
“current expected offering date” within the meaning of the 
proposed rule. Restrictions on short selling will not recom- 
mence until (and unless) a new expected offering date is 
selected; upon selection of a new date restrictions will 
recommence in accordance with the proposed alternative 
Rule on the tenth business day prior to the new expected 
offering date. 


If an underwriter or issuer or other person on whose behalf 
an offering is being made revises the expected offering date 
and selects a new date as the expected offering date, 
whether or not restrictions on short selling terminate depends 
upon the new date selected as the expected offering date. If 
the time period between the date notice of the revised date is 
given and the revised date is less than ten business days 
from the date of such notice, short sale restrictions will not 
terminate and will continue in effect until the completion of the 
offering (i.e., the date stabilization and trading restrictions are 
terminated). If the time period between the date notice is 
given and the revised expected offering date is greater than 
ten business days, short sale restrictions will terminate until 
the opening of business on the tenth business day prior to the 
revised expected offering date. 


While this formulation of the Rule would not preclude persons 
interested in a distribution from establishing and reestablish- 
ing an expected offering date numerous times (with an 
obvious consequent impact on the market), the Commission 
believes that the prohibition against bad faith or baseless 
estimates contained in paragraph (b)(2) of the proposed 
alternative Rule, combined with the fact that an offering which 
is too frequently rescheduled is unlikely to succeed (since for 
example, prospective syndicate members do not wish to be 
precluded from normal market activities by Rule 10b-6 under 
the Act[17 CFR § 240.10b-6] for a lengthy or indefinite period, 
is sufficient to prevent abuse of the proposed alternative 
Rule’s flexibility in this regard. 


c. Request for comment on prior approach 


In publishing the alternative version of Rule 10b-21 discussed 
herein, the Commission wishes to reemphasize that it is not, 
by so doing, abandoning the regulatory approach contem- 
plated in the April, 1975 version of the Rule. The Commission 
hereby notifies all commentators that it is still actively consid- 
ering, in lieu of restricting short sales by means of a “tick” 
test, the version of Rule 10b-21 published in April, 1975, 
prohibiting the covering of short sales effected during the pre- 
offering period with shares purchased in the offering, as well 
as the covering of short sales effected during the five days 
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prior to the expected offering date with shares purchased 
within a five day period after the commencement of the 
offering or before the termination of the offering, whichever is 
earlier. Commentators are specifically requested to compare 
and contrast the version of Rule 10b-21 published herein with 
that published in April, 1975, to describe the probable impact 
of each of the two approaches on short selling prior to and 
during underwritten offerings, and to indicate which of the two 
approaches (or some combination thereof) they believe 
should be adopted by the Commission. 


Amendments to Paragraphs (a)(6) and (a)(7) of Rule 17a-3 


The proposed amendments to paragraphs (a)(6) and (a)(7) of 
Rule 17a-3 published for comment with proposed Rule 10b- 
21 in April, 1975, intended to extend the “long” and “short” 
marking requirements of Rule 10a-1 to over-the-counter 
sales, have been revised to ensure that they will not apply to 
sales of exempted securities or municipal securities. In 
addition, paragraph (a)(7) of the Rule has been revised to 
make clear that the marking requirements of Rule 17a-3 
apply to sales to dealers effected by persons other than 
brokers or dealers (as well as to sales by dealers to such 
persons). 


Request for Public Comment 


The Securities and Exchange Commission hereby proposes 
Rule 10b-21 and amendments to Rules 17a-3(a)(6) and 17a- 
3(a)(7). Rule 10b-21 would be adopted pursuant to Sections 
2, 3, 9, 10, 12, 13, 15, 17 and 23 of the Securities Exchange 
Act of 1934 and Sections 7, 10 and 19 of the Securities Act of 
1933[15 U.S.C. 78b, 78c, 78i, 78), 781, 78m, 780, 78q, 78w, 
77g, 77j and 77s}. The amendments to paragraphs (a)(6) and 
(a)(7) of Rule 17a-3 would be adopted pursuant to Sections 
17 and 23 of the Securities Exchange Act of 1934{15 U.S.C. 
78q and 78w]}. 


The texts of proposed Rule 10b-21 and of paragraphs (a)(6) 
and (a)(7) of Rule 17a-3, as proposed to be revised, are set 
forth below (Rule 10b-21 has been completely revised; 
changes to Rules 17a-3(a)(6) and 17a-3(a)(7) from prior 
versions of the proposals are indicated as follows: additions 
are indicated by arrows ® and <, and deletions therefrom by 
brackets [and]). 


§ 240.10b-21 Restrictions on short sales in connection with 
public offerings. 


(a) Definitions. For purposes of this section: 


(1) The term “short sale” shall have the meaning set 
forth in § 240.3b-3 (Rule 3b-3 under the Act); 


(2) The term “listed security” shall mean any equity 
security registered, or admitted to unlisted trading privi- 
leges, on a national securities exchange; 

















(3) The term “NASDAQ security” shall mean any equity 
security (other than a listed security as to which 
transactions are reported in the consolidated transac- 
tion reporting system contemplated by § 240.17a-15 
(Rule 17a-15 under the Act)) traded over-the-counter 
which meets the qualifications set forth in Schedule D 
of the By-Laws of the National Association of Securities 
Dealers, Inc. (the “NASD”) for inclusion in, and which is 
included in, NASDAQ, the electronic interdealer quota- 
tion system owned and operated by the NASD; 


(4) The term “arbitrage” shall mean: 


(i) a purchase or sale of a security in one market 
together with an offsetting sale or purchase of 
the same security in a differnt market at as nearly 
the same time as practicable, for the purpose of 
taking advantage of a current difference in prices 
in the two markets, or 


(ii) a purchase of a security which is, without 
restriction other than the payment of money, 
exchangeable or convertible within 90 calendar 
days following the date of its purchase into a 
second security together with an offsetting sale 
at or about the same time of such second 
security for the purpose of taking advantage of a 
current difference in the price of the two securi- 
ties; 


(5) The term “qualified third market maker” shall have 
the meaning set forth in § 240.17a-16 (Rule 17a-16 
under the Act); 


(6) The term “competitive offering” shall mean an 
underwritten offering for cash of a class of equity 
securities pursuant to a registration statement filed 
under the Securities Act of 1933 or pursuant to a 
notification on Form 1-A under such Act in connection 
with which the issuer of the securities to be offered, or 
other person on whose behalf the offering is to be 
made, has issued a public invitation for bids to under- 
write the offering; 


(7) The term “noncompetitive offering” shall mean an 
underwritten offering for cash of a class of equity 
securities pursuant to a registration statement filed 
under the Securities Act of 1933 or pursuant to a 
notification on Form 1-A under such Act which is other 
than a competitive offering; 


(8) The term “current expected offering date” shall 
mean 


(i) in the case of a noncompetitive offering, the 
most recently established date which the under- 
writer (or, in offerings involving more than one 
underwriter, the managing underwriter) has esti- 
mated, in good faith, will be the date on which 


the offering will commence; or 


(ii) in the case of a competitive offering, the most 
recently established date which the issuer (or 
other person on whose behalf the offering is to 
be made) has estimated, in good faith, will be the 
date on which a bid (or bids) will be accepted; 


(9) The term “subject security,” when used in connec- 
tion with restrictions established by this section with 
respect to short sales prior to ro during any competitive 
or noncompetitive offering, shall mean any securities of 
the same class as those to be offered (or which are 
being offered) in a competitive or noncompetitive offer- 
ing of listed or NASDAQ securities. 


(10) The term “independent bid,” when used in con- 
nection with the price at which a short sale of subject 
securities may be made, shall mean a firm offer to 
purchase subject securities made by or on behalf of a 
person other than 


(i) the person effecting or proposing to effect the 
short sale, or 


(ii) any person directly or; indirectly controlling, 
controlled by or under common control with the 
person effecting or proposing to effect the short 
sale. 


(11) The term “underwriter” shall mean a person who 
has agreed with an issuer or other person on whose 
behalf a competitive or noncompetitive offering of listed 
or NASDAQ securities is to be (or is being) made (i) to 
purchase securities for distribution, (ii) to distribute 
securities for or on behalf of such issuer or other 
person, or (iii) to manage or supervise a distribution of 
securities for or on behalf of such issuer or other 
person, regardless of whether the terms and conditions 
of the distribution have been agreed upon; 


(12) The term “managing underwriter” shall mean, in 
the case of a competitive or noncompetitive offering 
involving more than one underwriter, the underwriter or 
underwriters designated by all of the underwriters as 
(or, if not so designated, serving as) the managing or a 
co-managing underwriter or underwriters, or as the 
representative or a co-representative of all of the 
underwriters. 


(13) The term “designated persons,” when used in 
connection with any notice required to be provided 
pursuant to paragraphs (e), (f) and (g) of this section, 
shall mean 


(i) the Securities and Exchange Commission; 


(ii) each national securities exchange on which 
securities of the class being offered in any com- 
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petitive or noncompetitive offering are (or are to 
be) listed or admitted to unlisted trading privi- 
leges; 


(iii) each national securities association having 
one or more members which act as qualified 
third market makers with respect to securities of 
the class being offered; 


(iv) the Consolidated Tape Association; and 


(v) the Options Price Reporting Authority (in the 
case of a class of securities underlying call 
options admitted to trading on any national secu- 
rities exchange). 


(b) General Prohibition. \t shall constitute a “manipulative or 
deceptive device or contrivance,” as that term is used in 
Section 10(b) of the Act, 


(1) for any person to effect for his own account or the 
account of any other person, directly or indirectly, any 
short sale of a subject security prior to or during any 
competitive or noncompetitive offering of listed or NAS- 
DAQ securities in contravention of the terms and 
conditions specified herein; or 


(2) for an underwriter or managing underwriter, in the 
case of a noncompetitive offering of listed or NASDAQ 
securities, or for an issuer or other person on whose 
behalf an offering is to be made, in the case of a 
competitive offering of listed or NASDAQ securities, to 
announce or give notice of any date as the date on 
which such offering is expected to commence or on 
which a bid (or bids) will be accepted otherwise than in 
good faith or without a reasonable basis, under the 
circumstances, for believing that such date will be the 
date on which such offering will commence or on which 
a bid (or bids) will be accepted, or to fail to provide 
timely notice of the current expected offering date with 
respect to such offering (or of any revision of that date), 
and of the termination of stabilizing arrangements and 
trading restrictions among underwriters with respect to 
such offering, in accordance with the terms and condi- 
tions specified herein. 


(c) Restrictions on Short Selling. 


(1) Notwithstanding the provisions of§ 240.10a-3(T) 
(Rule 10a-3(T) under the Act), no person who has, or in 
the exercise of reasonable care should have, knowl- 
edge of the current expected offering date with respect 
to any competitive or noncompetitive offering of listed 
securities shall effect for his own account or the 
account of any other person, directly or indirectly, a 
short sale of any subject security during the period 
beginning at the opening of business on the tenth 
business day preceding the current expected offering 
date (or, in the event notice of the current expected 
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offering date precedes the current expected offering 
date by less than ten business days, at the time such 
person first knows, or in the exercise of reasonable 
care should have known, of the current expected 
offering date) and ending at the close of business on 
the date stabilizing arrangements and trading restric- 
tions among the underwriters of such offering are 
terminated, except in accordance with the provisions 
of § 240.10a-1 (Rule 10a-1 under the Act). 


(2) No person who has, or in the exercise of reasona- 
ble care should have, knowledge of the current ex- 
pected offering date with respect to any competitive or 
noncompetitive offering of NASDAQ securities shall 
effect for his own account or the account of any other 
person, directly or indirectly, a short sale of any subject 
security over-the-counter during the period beginning at 
the opening of business on the tenth business day 
preceding the current expected offering date (or, in the 
event notice of the current expected offering date 
precedes the current expected offering date by less 
than ten business days, at the time such person first 
knows, or in the exercise of reasonable care should 
have known, of the current expected offering date) and 
ending at the close of business on the date stabilizing 
arrangements and trading restrictions among the un- 
derwriters of such offering are terminated, below a 
price 1/8th point above the highest independent bid 
displayed in Level 2 of NASDAQ at the time of the 
proposed short sale. 


(3) For purposes of computing the price at which a 
short sale of a subject security may be made under the 
subparagraphs (1) and (2) of this paragraph (c), the 
price at which the short sale is effected shall be 
deemed to be the transaction price recorded on the 
trade ticket less any commission, commission equiva- 
lent or differential charged by any dealer (acting as 
principal) to whom the sale is made. 


(d) Exceptions. The restrictions on short sales of subject 
securities imposed by this section shall not apply to 


(1) any bona fide foreign or domestic arbitrage trans- 
action; 


(2) any dealer, which is registered with a national 
securities exchange as a specialist or market maker in 
the subject securities to be sold or which is registered 
as an odd-lot dealer with respect to such securities, 
acting in that capacity; 


(3) any dealer, which is a qualified third market maker 
(i) which has filed a notice for the subject securities with 
the Commission on Form X-17A-16 (§ 249.631), or (ii) 
which has submitted both bid and ask quotations as to 
such securities in an interdealer quotation system, 
communications system or otherwise on ten consecu- 
tive business days preceding commencement of re- 























Strictions on short sales in accordance with subpara- 
graphs (c)(1) or (c)(2) of this section or on each of at 
least twelve days prior to the commencement of restric- 
tions on short sales in accordance with subparagraphs 
(c)(1) and (c)(2) of this section with no more than four 
business days in succession without such a two-sided 
quotation, acting in that capacity; or 


(4) any transaction in a NASDAQ security effected 
during any period restrictions on short selling are in 
effect in accordance with subparagraphs (c)(1) and 
(c)(2) of this section which, if effected on a national 
securities exchange (and if the security were a listed 
security), would be exempted from the operation of 
§ 240.10a-1 (Rule 10a-1 under the Act) by virtue of 
subparagraphs (e)(1), (e)(2), or (e)(10) of § 240.10a-1. 


(e) Notice of Current Expected Offering Date. In connection 
with any competitive or noncompetitive offering of listed or 
NASDAQ securities (other than the initial public offering for 
the class of securities which is the subject of the offering), the 
issuer or other person on whose behalf the offering is to be 
made, in the case of a competitive offering, or the underwriter 
or managing underwriter, in the case of a noncompetitive 
offering, shall establish in advance of the date on which the 
offering is to commence, as accurately as practicable under 
the circumstances, a current expected offering date and shall 
notify all designated persons no later than the close of 
business on (1) the date on which such person establishes 
the current expected offering date, or (2) the eleventh busi- 
ness day prior to the current expected offering date, which- 
ever is later, of the identity of the offering and the current 
expected offering date. 


(f) Notice of Change in Expected Offering Date. In the event 
that, subsequent to any date on which notice is given of a 
current expected offering date, the person required to provide 
such notice knows, or in the exercise of reasonable care 
should know, that the offering which was the subject of such 
notice will not commence on or before the date specified 
therein, such person shall provide, as promptly as practicable 
under the circumstances, notice to all designated persons of 
(1) the identity of the offering; (2) the fact that such offering is 
no longer expected to commence on the date specified in 
such person’s prior notice; and (3) the revised current ex- 
pected offering date (in accordance with paragraph (e) of this 
section), the fact that such offering has been postponed 
indefinitely or withdrawn, or his representation that notice of a 
new current expected offering date will be given at a future 
date (in accordance with paragraph (e) of this section). 


(g) Notice of Termination of Offering. In connection with any 
offering as to which notice of the current expected offering 
date is required to be given in accordance with paragraph (e) 
of this section, the person required to give such notice shall 
notify all designated persons no later than the close of 
business on the date stabilizing arrangements and trading 
restrictions among the underwriters of such offering are 
terminated of the identity of the offering and the fact that such 


arrangements and restrictions have been terminated. 


(h) Exemptions. This rule shall not prohibit any transaction or 
transactions which the Commission, upon written request or 
upon its own motion, exempts, whether unconditionally or on 
specified terms and conditions, as not constituting a manipu- 
lative or deceptive device or contrivance comprehended by 
the purposes of this section. (Secs. 2, 3, 15, 17, 23, Pub. L. 
78-291, 48 Stat. 881, 882, 895, 897, 891, as amended by 
Secs. 2, 3, 11, 14, 18, Pub. L. 94-29, 89 Stat. 97, 97, 121, 
137, 155 (15 U.S.C. 78b, 78c, 780, 78q, 78w, as amended by 
Pub. L. 94-29 (June 4, 1975)); Secs. 9, 10, Pub. L. 78-291, 
48 Stat. 889, 891 (15 U.S.C. 78i, 78j); Secs. 12, 13, Pub. L. 
78-291, 48 Stat. 892, 894, as amended by Secs. 3, 4, Pub. L. 
88-467, 78 Stat. 565, 569 (15 U.S.C. 781, 78m); Secs. 7, 10, 
19, Pub. L. 73-22, 48 Stat. 78, 81, 85 (15 U.S.C. 77g, 77, 
77s)). 


ae Th, ie we 


§ 240.17a-3 Records to be made by certain exchange mem- 
bers, brokers and dealers. 


(a) * x * 


(6) A memorandum of each brokerage order, and of 
any other instruction, given or received for the purpose 
of sale of securities, whether executed or unexecuted. 
Such memorandum shall show the terms and condi- 
tions of the order or instructions and of any modification 
or cancellation thereof, the account for which entered, 
the time of entry, whether, if a sale ® of a security 
other than an exempted security or a municipal security 
4, the order is entered “long” or “short,” the price at 
which executed and, to the extent feasible, the time of 
execution or cancellation. An order shall not be marked 
“long” unless (i) the security to be delivered after sale 
is carried in the account for which the sale is to be 
effected, or (ii) the broker-dealer is informed that the 
seller owns the security ordered to be sold and, as 
soon as is possible without undue inconvenience or 
expense, will deliver the security owned to the account 
for which the sale is to be effected. Orders entered 
pursuant to the exercise of discretionary power by such 
member, broker, or dealer, or any employee thereof, 
shall be so designated. The term “instruction” shall be 
deemed to include instructions between partners and 
employees of a member, broker or dealer. The term 
“time of entry” shall be deemed to mean the time when 
such member, broker, or dealer transmits the order or 
instruction for execution or, if it is not so transmitted, 
the time when it is received. 


(7) A memorandum of each purchase and sale of 
securities for the account of such member, broker or 
dealer showing the price and, to the extent feasible, the 
time of execution; and, in addition, where such pur- 


SEC DOCKET/1253 








chase or sale is with a ® person < [customer] other 
than a broker or dealer, a memorandum of each order 
received, showing the time of receipt, the terms and 
conditions of the order, the account in which it was 
entered and whether, if a sale ® of a security other 
than an exempted security or a municipal security by or 
to such member, broker, or dealer <, such sale was 
effected “long” unless (i) the security to be delivered 
after sale is carried in the account for which the sale is 
to be effected, or (ii) the broker-dealer is informed that 
the seller owns the security ordered to be sold and, as 
soon as is possible without undue inconvenience or 
expense, will deliver the security owned to the account 
for which the sale is to be effected. 


x * ke & * 


(Secs. 17, 23, Pub. L. 78-291, 48 Stat. 897, 901, as amended 
by Secs. 14, 18, Pub. L. 94-29, 89 Stat. 137, 155 (15 U.S.C. 
78q, 78w). 


All interested persons are invited to submit written views, data 
and arguments with respect to the above proposal and 
amendments. Persons wishing to make such submissions 
should file six copies thereof with George A. Fitzsimmons, 
Secretary, Securities and Exchange Commission, Room 892, 
500 North Capitol Street, Washington, D. C. 20549, not later 
than February 10, 1977. All submissions should make refer- 
ence to File No. S7-510, and will be available for public 
inspection at the Commission’s Public Reference Room, 
Room 6101, 1100 L Street, N.W., Washington, D. C. 


By the Commission, 


George A. Fitzsimmons 
Secretary 


December 21, 1976 





1 Commentators are also requested to consider whether, if 
the approach contemplated by the revised proposal is 
adopted, the length of time the prohibitions of the rule would 
be applicable should be limited to a maximum of five days 
after the commencement of the offering. 


2 With respect to exchange-traded securities as to which 
trades are not reported in the consolidated system, Rule 10a- 
1 prohibits short sales on a minus or zero minus tick 
determined by reference to the preceding transaction in the 
security to be sold short occurring on that exchange. For 
securities reported in the consolidated system, Rule 10a-1 
also permits a national securities exchange to elect to have 
the permissibility of short sales determined by reference to 
the last sale on that exchange rather than by reference to the 
consolidated system. 
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3 See Securities Exchange Act Release No. 13091 (Decem- 
ber 21, 1976), publishing for public comment proposed 
temporary Rules 10a-3(T)[A], 10a-3(T)[Bjand 10a- 
3(T)[Cjunder the Act (17 CFR §§ 240.10a-3(T)[A], 240.10a- 
3(T)[Bland 240.10a-3(T)[C}). 


4 Commentators should also address themselves to the desir- 
ability of using as a reference point for permissible short sales 
of NASDAQ securities during the pre-offering and offering 
periods the representative bid displayed in Level 1 of NAS- 
DAQ rather than the highest independent bid displayed in 
Level 2 (as proposed herein). Persons commenting on the 
use of the representative bid as a reference point should 
attempt to assess the extent to which use of that reference 
point would preclude predatory or manipulative short selling 
prior to and during underwritten offerings (e.g., cause even 
those bidders whose bids would be insulated from short 
selling (because their bids are at or below the price of the 
representative bid) during the period of the rule’s application 
to reduce the price levels of their bids). 


5 Estimates of the expected offering date made otherwise 
than in good faith or without any reasonable basis under the 
circumstances would be proscribed by paragraph (b)(2) of the 
proposed alternative Rule. 


6 The Commission is particularly interested in receiving com- 
ments on this aspect of proposed alternative Rule 10b-21, 
especially from those persons who would be expected to 
perform the function of disseminating information as to the 
expected offering date, revisions and syndicate terminations 
(e.g., aS to the means by which information would be 
disseminated, their willingness to do so, and related matters). 
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PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 19812/December 17, 1976 


In the Matter of 

NATIONAL FUEL GAS COMPANY 

30 Rockefeller Plaza 

New York, New York 10020 

NATIONAL FUEL GAS DISTRIBUTION CORPORATION 
10 Lafayette Square 

Buffalo, New York 14203 

(70-5832) 


NOTICE OF POST-EFFECTIVE AMENDMENT REGARD 
ING PROPOSED ISSUANCE AND SALE OF BANK NOTES 
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AND/OR COMMERCIAL PAPER BY HOLDING COMPANY 
AND ISSUANCE AND SALE OF SHORT-TERM NOTES TO 
HOLDING COMPANY BY SUBSIDIARY COMPANY 


NOTICE IS HEREBY GIVEN that National Fuel Gas Company 
(“National”), a registered holding company, and one of its 
subsidiary companies, National Fuel Gas Distribution Corpora- 
tion (“Distribution Corporation”), have filed with this Commis- 
sion a post-effective amendment to the applicatian-declaration 
in this proceeding pursuant to Sections 6(a), 7, 9(a), and 10 of 
the Public Utility Holding Company Act of 1935 (‘Act’) and 
Rule 50(a)(5) promulgated thereunder regarding the following 
proposed transactions. All interested persons are referred to 
the amended application-declaration, which is summarized be- 
low, for a complete statement of the proposed transactions. 


By order in this proceeding dated May 11, 1976 (HCAR No. 
19522), National was authorized from time to time through 
December 31, 1976, (1) to issue and sell short-term, unse- 
cured notes to banks up to an aggregate principal amount at 
any one time outstanding of $75,000,000 and (2) to issue and 
sell commercial paper up to an aggregate principal amount at 
any one time oustanding of $20,000,000 (in addition to 
amounts of commercial paper previously authorized by 
HCAR No. 19317 (December 30, 1975)). The aggregate 
maximum principal amount of both the short-term unsecured 
notes to banks and commercial paper issued pursuant to this 
application-declaration at any one time outstanding was 
limited to $75,000,000. The proceeds from the sale of Na- 
tional’s short-term notes and/or commercial paper were to be 
used to acquire for cash from time to time up to $20,000,000 
aggregate principal amount at any one time outstanding of 
short-term unsecured notes proposed to be issued and sold 
by Distribution Corporation and up to $55,000,000 aggregate 
principal amount at any one time outstanding of short-term 
unsecured notes proposed to be issued and sold by National 
Fuel Gas Supply Corporation. 


National now proposes to continue to issue and sell from time 
to time through December 30, 1977, up to $20,000,000 
aggregate principal amount at any one time outstanding of its 
commercial paper and/or short-term unsecured notes to The 
Chase Manhattan Bank, N.A. (“Chase”), pursuant to the 
same terms as previously authorized in this proceeding. The 
notes to Chase will bear interest based on the Chase prime 
rate as it fluctuates from time to time. National has informally 
agreed with Chase to maintain average balances equaling 
10% of the line of credit plus 10% of the average loans 
outstanding; however, the average balances maintained for 
normal operating needs are sufficient to cover these 
amounts. Assuming an average balance of 20% was re- 
quired, the effective cost of money, based on a 6.50% prime 
rate, would be 8.125%. 


National proposes to use the proceeds from the proposed 
financing to acquire for cash from time to time up to 
$20,000,000 aggregate principal amount at any one time 


outstanding of short-term unsecured notes from Distribution 
Corporation at National's actual cost of securing such funds. 
Each such note will be dated the same date and bear the 
same effective interest rate as the related commercial paper 
and/or short-term note of National. Each note of Distribution 
Corporation will mature within twelve months from its date of 
issue, with interest payable quarterly until the principal 
amount is paid in full. Distribution Corporation will have the 
option, after payment of all notes of prior maturity, to prepay 
any note issued pursuant to this transaction at any time or 
from time to time, in whole or in part, without premium, upon 
payment of all interest accrued on the principal amount so 
prepaid to the date of such prepayment. 


Distribution Corporation proposes to use the proceeds from 
the sale of its notes for additional working capital, including 
working capital in connection with the purchase of synthetic 
natural gas. It is anticipated that in 1977 Distribution Corpora- 
tion will need up to $20,000,000 for this purpose. 


National requests exception from the competitive bidding 
requirements of Rule 50 for the proposed issue and sale of its 
commercial paper pursuant to paragraph (a)(5) thereof and 
also requests authority to file certificates under Rule 24 with 
respect to the proposed transactions on a quarterly basis. 


It is stated that no separable fees and expenses are to be 
incurred in connection with the proposed transactions and 
that no State or Federal commission, other than this Commis- 
sion, has jurisdiction over the proposed transactions. 


NOTICE IS FURTHER GIVEN that any interested person 
may, not later than January 10, 1977, request in writing that a 
hearing be held on such matter, stating the nature of his 
interest, the reasons for such request, and the issues of fact 
or law raised by said post-effective amendment to the appli- 
cation-declaration which he desires to controvert; or he may 
request that he be notified if the Commission should order a 
hearing thereon. Any such request should be addressed: 
Secretary, Securities and Exchange Commission, Washing- 
ton, D.C. 20549. A copy of such request should be served 
personally or by mail upon the applicants-declarants at the 
above-stated addresses, and proof of service (by affidavit or, 
in case of an attorney at law, by certificate) should be filed 
with the request. At any time after said date, the application- 
declaration, as amended or as it may be further amended, 
may be granted and permitted to become effective as pro- 
vided in Rule 23 of the General Rules and Regulations 
promulgated under the Act, or the Commission may grant 
exemption from such rules as provided in Rules 20(a) and 
100 thereof or take such other action as it may deem 
appropriate. Persons who request a hearing or advice as to 
whether a hearing is ordered will receive any notices or 
orders issued in this matter, including the date of the hearing 
(if ordered) and any postponements thereof. 


For the Commission, by the Division of Corporate Regulation, 
pursuant to delegated authority. 
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George A. Fitzsimmons 
Secretary 








PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 19813/December 17, 1976 


in the Matter of 


VERMONT MARBLE COMPANY 
61 Main Street 
Proctor, Vermont 05765 


(31-757) 


NOTICE OF REQUEST FOR EXEMPTION FROM ELEC- 
TRIC UTILITY STATUS PURSUANT TO SECTION 2(a)(3) 


NOTICE IS HEREBY GIVEN that the Vermont Marble Com- 
pany (“VMCo”), a Vermont corporation, has filed an applica- 
tion with this Commission, pursuant to Section 2(a)(3) of the 
Public Utility Holding Company Act of 1935 (“Act”), request- 
ing the entry of an order deciaring it not to be an electric utility 
company as that phrase is defined in the Act. All interested 
persons are referred to the application, which is summarized 
below, for a complete statement of the request for exemption. 


VMCo was incorporated in 1894 in Vermont and its principal 
place of business is at Proctor, Vermont. It engages primarily 
in the business of marble quarrying and fabrication, manufac- 
ture of container machinery and production of crushed and 
other stone products. VMCo also engages in the business of 
sale of real estate and construction. VMCo’s total consoli- 
dated revenues for the year ended December 31, 1975 were 
$18,067,654, approximately 95% of which come from marble 
quarrying and fabrication, manufacture of container machin- 
ery and production of crushed and other stone products. 


VMCo owns and operates four electric generating facilities, 
each of which is an hydro-electric plant located on Otter 
Creek in Vermont. VMCo states that these facilities produced 
54,097,048 kwh of electricity during the year ended December 
31, 1975, of which 27,899,000 kwh were used by VMCo and 
White Pigment Corporation, in which VMCo has a 50% 
interest. VMCo supplies electricity to residential and commer- 
cial users in and around the town of Proctor. In addition, 
VMCo sells electricity to Allied Power & Light Company, a 
Vermont utility company, and surplus power primarily to the 
Central Vermont Public Service Corporation. VMCo’s sales 
revenues from sales of electric energy to such users, for the 
year ended December 31, 1975, totaled $555,000. 


Due to the use of a navigable waterway in its generating 
operation, VMCo is subject to regulation by the Federal 
Power Commission. In addition, VMCo is subject to regula- 
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tion by the Vermont Public Service Board. 





By agreement, dated September 15, 1976, certain individu- & » 


als, estates and personal trusts that were shareholders of 
VMCo, agreed, subject to certain conditions, to sell shares of 
common stock of VMCo, representing about 75% of the 
outstanding shares, to Pluess-Staufer (North American) Inc. 
(“PS(NA)”), a subsidiary of Pluess Staufer AG, 
(“PS(Switzerland)”), a Swiss corporation. The sale was com- 
pleted on November 23, 1976. PS(NA) also agreed to make 
a tender offer for the remaining outstanding shares. 


Despite its ownership and operation of the facilities de- 
scribed, VMCo believes that it is entitled to an order, as 
provided by Section 2(a)(3), exempting it from the status of 
an electric utility company under the Act. 


VMCo states 1) that it is and always has been primarily 
engaged in marble quarrying and the fabrication of other 
stone products and 2) that its electric energy output is 
primarily for use in its own facilities or those of White Pigment 
Corporation. For the year ended December 31, 1975, only 
about 1% of VMCo’'s consolidated revenues came from sale 
of electric energy to others than White Pigment. 


It further states that its distribution of electricity in and around 
the town of Proctor originated when it owned said town, and 
is still ancillary to the conduct of its operations in that 
community and that its sales of surplus power are incidental 
to the economical and efficient operation of its generating 
facilities for its own use. 


NOTICE IS FURTHER GIVEN that any interested person 
may, not later than January 14, 1977 request in writing that a 
hearing be held on such matter, stating the nature of his 
interest, the reasons for such request, and the issues of fact 
or law raised by said application which he desires to contro- 
vert; or he may request that he be notified if the Commission 
should order a hearing thereon. Any other request should be 
addressed: Secretary, Securities and Exchange Commission, 
Washington, D.C. 20549. A copy of such request should be 
served personally or by mail upon the appiicant at the above- 
stated address, and proof of service (by affidavit or, in case of 
an attorney at law, by certificate) should be filed with the 
request. At any time after said date, the application, as filed 
or as it may be amended, may be granted in the manner 
provided in Rule 23 of the General Rules and Regulations 
promuigated under the Act or the Commission may take such 
other action as it may deem appropriate. Persons who 
request a hearing or advice as to whether a hearing is 
ordered will receive any notices and orders issued in this 
matter, including the date of the hearing (if ordered) and any 
postponement thereof. 


For the Commission, by the Division of Corporate Regulation, 
pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 














via barge on the Tennessee River, unload these barges by 


use of a bucket ladder unloader, stock the coal in segregated 

4s stockpiles (based primarily on the sulfur level of the coal 
PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 involved), reclaim the coal. by use of underground feeders 
Release No. 19814/December 20,1976 - located under the coal piles in specific ratios to achieve 
desired coal blends which meet applicable sulfur content 

In the Matter of levels required by environmental laws, and then floodioad the 
coal into unit trains for delivery to certain of Georgia's coal- 

GEORGIA POWER COMPANY burning power plants. The Facility will be provided rail service 
Atlanta, Georgia by Southern Railway via Southern Railway’s Memphis to 
Chattanooga mainline which connects with trackage from the 

(70-5927) Facility. Current projections indicate that the Facility will 


commence operations in the last quarter of 1977 and will 
ORDER AUTHORIZING ACQUISITION OF BARGE-TO- _ transioad, based on existing coal contracts, approximately 3.8 
RAIL COAL TRANSLOADING AND BLENDING FACILITY million tons of coal during 1978, which throughput will grow to 
approximately 9 million tons per year by 1981. 
* Georgia Power Company (‘Georgia’), an electric utility sub- 
sidiary company of The Southern Company, a registered The Facility will serve two purposes for Georgia. It will permit 
holding company, has filed an application and amendments Georgia to make use of barge transportation for contract coal 
thereto with this Commission pursuant to Sections 9(a) and where such transportation is more economic or suitable. It will 
10 of the Public Utility Holding Company Act of 1935 (‘Act’) | also permit Georgia to blend the generally more expensive 
regarding the following proposed transaction. low sulfur coal with other higher sulfur coal Georgia has 
under contract at generally cheaper prices to produce a coal 
Georgia proposes to acquire from Southern Region Industrial | blend which nonetheless will meet applicable laws regulating 
Realty, Inc. (“Seller”), a subsidiary of Southern Railway the permissible sulfur content of coal burned at certain of 
Company, a barge-to-rail coal transloading and blending Georgia's power plants. This will permit Georgia to save on 
facility (“Facility”) now under construction at Pride, Alabama, _ its fuel costs by maximizing its legal use of lower priced (but 
on the banks of the Tennessee River near Tuscumbia and _ higher sulfur) coal and by lowering its overall transportation 
Sheffieid, Alabama. The closing on the purchase of the costs for this coal. Estimates show these fuel cost savings 
transloader is expected to occur prior to January 1, 1977, at resulting from use of the Facility will approximate 
& which time construction work on the Facility is scheduled to $15,000,000 annually. 
be within six to seven months of substantial completion. The 
purchase price for the Facility will be the sum of the fair Georgia has entered into or is negotiating barging contracts 
market value for the land on which the Facility is located (up _ providing for the transportation of coai from the barge loading 
to approximately 390 acres) plus all of the Seller's other costs _ facilities at Ford Dock, Illinois, and Grand Rivers, Kentucky, to 
of any kind identified with the procurement and construction the Facility site for transloading and blending. It is anticipated 
of the Facility. These costs include a factor representing that in the future Georgia will enter into unit train leases with 
Seller's cost of money equal to 1% per annum over the prime Southern Railway, in addition to those which Georgia pres- 
rate from time to time charged by Morgan Guaranty Trust ently has with General American Transportation Corporation, 
Company of New York and is applied from the date of in order to haul coal from the Facility to Georgia's power 
expenditure to the date of closing against all of Seller's costs plants. Georgia does not presently seek the approval of the 
except land acquisition costs. Appraisals and accountings will Commission for these leases, but will file an application or 
have to be performed prior to the closing to ascertain the applications in the future with respect thereto when and if fully 
precise amount of the purchase price, but Georgia estimates negotiated. 
a that the purchase price will not exceed $13,000,000 based on 
data presently available to Georgia. Georgia will also be The Facility is being constructed pursuant to plans and 
assigned and will assume all licenses, permits, and agree- specifications approved, and ongoing instructions provided, 
ments applicable to the Facility, including the present con- by Georgia or its agent Southern Company Services, Inc. 
struction contract with Harbert Construction Corporation of Seller's selection of Harbert Construction Corporation to 
Birmingham, Alabama, which is in charge of all engineering construct the Facility was made upon request by Georgia. 
and construction work on the Facility. Following the closing, it | Under its present agreements with Seller, if Georgia does not 
is estimated that construction on the Facility will be completed purchase or lease the Facility from Seller, Georgia is obli- 
in approximately six to seven months at an additional cost to gated to indemnify Seller in the amount of the purchase price 
Georgia of approximately $6.3 million. Georgia will finance described above. Georgia has studied various methods of 
the purchase and complete the construction of the Facility financing or utilizing the Facility, and in particular has invited 
from corporate funds which are budgeted to be then available proposals to have the Facility owned and operated by a third 
for this project. party for the benefit and account of Georgia. However, no 
suitable proposals of this nature have yet been forthcoming, 
2 The Facility is designed to receive contracted coal tonnage and Georgia has determined that purchase of the Facility 
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therefore represents the most favorable alternative for Geor- 
gia at the present time. It is Georgia’s present intention to use 
the Facility solely for transloading its own coal; however, it is 
stated that in the future circumstances may arise which would 
make it beneficial for Georgia to hire out a portion of the 
transloader’s capacity to other companies. Any revenues 
collected from non-affiliated parties for the use of the Facility 
will be applied as a reduction to the cost of operation of the 
Facility by Georgia and will be recorded as a credit to FPC 
Account 151, Fuel Stock. 


No State commission and no Federal commission, other than 
this Commission, has jurisdiction over the proposed transac- 
tion. 


Due notice of the filing of said application has been given in 
the manner prescribed in Rule 23 promulgated under the Act 
(HCAR No. 19773), and no hearing has been requested of or 
ordered by the Commission. Upon the basis of the facts in 
the record, it is hereby found that the applicable standards of 
the Act and the rules thereunder are satisfied and that no 
adverse findings are necessary; and that it is appropriate in 
the public interest and in the interest of investors and 
consumers that said application, as amended, be granted: 


IT IS ORDERED, pursuant to the applicable provisions of the 
Act and rules thereunder, that said application, as amended, 
be, and it hereby is, granted, effective forthwith, subject to the 
terms and conditions prescribed in Rule 24 promulgated 
under the Act. 


For the Commission, by the Division of Corporate Regulation, 
pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 19815/December 21, 1976 


In the Matter of 


FALL RIVER ELECTRIC LIGHT COMPANY 
Fall River, Massachusetts 02722 


MONTAUP ELECTRIC COMPANY 
Fall River, Massachusetts 02722 


(70-5934) 


ORDER AUTHORIZING PROPOSED ISSUANCE OF 
SHORT-TERM NOTES TO BANKS 
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Fall River Electric Light Company (‘‘Fall River”) and Montaup 
Electric Company (‘‘Montaup”), electric utility subsidiary com- 
panies of Eastern Utilities Associates, a registered holding 
company, have filed a declaration, and an amendment 
thereto, with this Commission pursuant to Section 6(a)(1), 7 
and 12(c) of the Public Utility Holding Company Act of 1935 
(“Act”) regarding the following proposed transactions. 


Fall River and Montaup propose to make borrowings from 
banks in the following maximum aggregate amounts to be 
outstanding at any one time during the period December 28, 
1976 to December 27, 1977: Fall River: $4,250,000; Mon- 
taup: $21,550,000. 


The borrowings are to be evidenced by promissory notes 
dated the respective dates of issue, maturing April 1, 1977 for 
all notes issued on and after December 28, 1976 and prior to 
April 1, 1977; July 1, 1977 for all notes issued on and after 
April 1, 1977 and prior to July 1, 1977; October 3, 1977 for all 
notes issued on and after July 1, 1977 and prior to October 3, 
1977 and December 27, 1977 for all notes issued on and 
after October 3, 1977 and prior to December 27, 1977. 
Compensating balances may be required by some of the 
lending banks. With respect to notes io banks for which 20% 
compensating balances are required, the notes will bear 
interest at not in excess of the prime or base rate (presently 
6'/2% per annum at some banks and 63/4% per annum or 
higher at others) in effect on the date of issuance (or in the 
case of a bank using a “floating” prime or base rate, at not in 
excess of the lowest “floating” rate in effect at such bank 
from time to time). With respect to notes for which no 
compensating balances are required, the notes will bear 
interest at not in excess of an effective rate derived from the 
prime or base rate in effect on the date of issuance together 
with an assumed compensating balance of 20%. All notes will 
provide for prepayment in whole or in part without penalty. 


Assuming a required compensating balance of 20% and 
assuming a prime or base or lowest “floating” rate of 61/2%, 
the effective rate of interest on borrowings would be 8.125%. 
This same effective rate of 8.125% would be applicable to 
promissory notes for which no compensating balance is 
required as long as the prime or base or lowest “floating” rate 
is 61/2%. 


Proceeds of the borrowings are to be used for construction 
expenditures, for meeting compensating balances with lend- 
ing banks and to pay short-term debt at or prior to maturity 
during the period December 28, 1976 through December 27, 
1977. Fall River and Montaup expect to have short-term 
loans outstanding in the following amounts on December 28, 
1976; Fall River: $4,250,000; Montaup: $15,050,000. Esti- 
mated construction expenditures for Fall River and Montaup 
during the same period are estimated at $938,000 and 
$13,869,000, respectively. 


No State commission and no Federal commission, other than 
this Commission, has jurisdiction over the proposed transac- 
tions. Fees and expenses to be incurred in connection with 




















the proposed transactions are estimated at $3,530, including 
legal fees and expenses of $1,530. 


Due notice of the filing of said declaration has been given in 
the manner prescribed in Rule 23 promulgated under the Act 
(HCAR No. 19767), and no hearing has been requested of or 
ordered by the Commission. Upon the basis of the facts in 
the record, it is hereby found that the applicable standards of 
the Act and the rules thereunder are satisfied and that no 
adverse findings are necessary; and that it is appropriate in 
the public interest and in the interest of investors and 
consumers that said declaration, as amended, be permitted 
to become effective: 


IT iS ORDERED, pursuant to the applicable provisions of the 
Act and rules hereunder, that said declaration, as amended, 
be, and it hereby is, permitted to become effective forthwith, 
subject to the terms and conditions prescribed in Rule 24 
promulgated nder the Act, except that certificates thereunder 
shall be filed quarterly. 


For the Commission, by the Division of Corporate Regulation, 
pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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TRUST INDENTURE ACT OF 1939 
Release No. 450/December 16, 1976 


The Securities and Exchange Commission has issued an 
order under the Trust Indenture Act (“Act”) on application of 
El Paso Natural Gas Company (“El Paso”) that the trustee- 
ship of Citibank, N.A. under an Indenture dated September 
12, 1957 heretofore qualified under the Act and an Indenture 
dated August 1, 1976 not qualified under the Act is not so 
likely to involve a material copflict of interest as to make it 
necessary to disqualify Citibank, N.A. from acting as trustee. 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 9574/December 16, 1976 


In the Matter of 


AMERICAN INCOME INVESTMENTS, INC. 
Two Embarcadero Center 
San Francisco, California 94111 


(811-780) 


ORDER PURSUANT TO SECTION 8&(f) OF THE ACT DE- 
CLARING THAT COMPANY HAS CEASED TO BE AN 
INVESTMENT COMPANY. 


On November 8, 1976, a notice was issued (Investment 
Company Act Release No. 9515) of an application filed on 
August 16, 1976, with amendments thereto on September 
24, 1976 and October 12, 1976, by American Income Invest- 
ments, Inc. (“AMINC”), registered under the Investment 
Company Act of 1940 (the “Act’) as a diversified, open-end, 
management investment company, for an order of the Com- 
mission pursuant to Section 8(f) of the Act, declaring that 
AMINC has ceased to be an investment company as defined 
in the Act. 


The notice gave interested persons an opportunity to request 
a hearing and stated that an order disposing of the applica- 
tion would be issued as of course unless a hearing should be 
ordered. No request for a hearing has been filed and the 
Commission has not ordered a hearing. 


The matter having been considered, it is found that AMINC 
has ceased to be an investment company. Accordingly, 


IT IS ORDERED, pursuant to Section 8(f) of the Act, that the 
registration of American Income Investments, Inc., under the 
Act shall forthwith cease to be in effect. 


For the Commission, by the Division of Investment Manage- 
ment, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 9575/December 16, 1976 


In the Matter of 
PUTNAM DAILY DIVIDEND TRUST 
265 Franklin Street 


Boston, Massachusetts 02110 


(812-3988) 
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ORDER PURSUANT TO SECTION 6(c) OF EXEMPTION 
FROM THE PROVISIONS OF SECTION 19(b) OF THE ACT 
AND RULE 19b-1 THEREUNDER 


Putnam Daily Dividend Trust (“Applicant”), a Massachusetts 
business trust registered under the Investment Company Act 
of 1940 (“Act”) as an open-end, diversified management 
company, filed on July 13, 1976, an application pursuant to 
Section 6(c) of the Act for an exemption from Section 19(b) of 
the Act and Rule 19b-1 thereunder to allow it to distribute 
long-term capital gains more often than once every 12 
months. 


On November 9, 1976, a notice (Investment Company Act 
Release No. 9517) was issued of the filing of said application. 
The notice gave interested persons an opportunity to request 
a hearing and stated that an order disposing of the applica- 
tion would be issued as of course unless a hearing should be 
ordered. No request for a hearing has been filed, and the 
Commission has not ordered a hearing. 


The matter has been considered, and it is found that the 
granting of the requested exemption is appropriate and in the 
public interest and consistent with the protection of investors 
and the purposes fairly intended by the policy and provisions 
of the Act. Accordingly, 


IT iS ORDERED, pursuant to Section 6(c) of the Act, that the 
application for exemption from the provisions of Section 19(b) 
of the Act and Rule 19b-1 thereunder to the extent requested 
by, and hereby is, granted, effective forthwith. 


For the Commission, by the Division of Investment Manage- 
ment, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 9576/December 16, 1976 


In the Matter of 
PARAMOUNT MUTUAL FUND, INC. 


and 

UNIFUND, INC. 

2441 Honolulu Avenue 

Montrose, California 91020 

(812-4041) 

NOTICE OF APPLICATION PURSUANT TO SECTION 17(b) 
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OF THE ACT FOR AN ORDER EXEMPTING PROPOSED 
TRANSACTION FROM SECTION 17(a) OF THE ACT. 


NOTICE IS HEREBY GIVEN that Paramount Mutual Fund, 
Inc. (“Paramount”), a Delaware corporation, and Unifund, Inc. 
(“Unifund”), a California corporation, (hereinafter referred to 
collectively as “Applicants”), both registered as diversified, 
open-end management investment companies under the 
Investment Company Act of 1940 (“Act”), filed an application 
on October 14, 1976, and amendments thereto on December 
6, 1976, and December 13, 1976, for an order pursuant to 
Section 17(b) of the Act exempting from the provisions of 
Section 17(a) of the Act a proposed merger of Unifund into 
Paramount. All interested persons are referred to the applica- 
tion on file with the Commission for a statement of the 
representations contained therein, which are summarized 
below. 


Applicants state that Unifund was incorporated on October 
13, 1964, and, as of September 30, 1976, had 220,974 
shares outstanding and net assets of $1,931,250; Paramount 
was incorporated on September 8, 1958, and, as of Septem- 
ber 30, 1976, had 838,523 shares outstanding and net assets 
of $6,845,857. Applicants further state that TCA Management 
Corporation (“TCA Management”) currently acts as invest- 
ment adviser to both of the Funds and that the Applicants 
currently have common officers and a common Board of 
Directors, with the exception that Joseph Lowitz, a Director of 
Paramount, is not a Director of Unifund, and Grant Brimhall, a 
Director of Unifund, is not a Director of Paramount. 


Applicants represent that they propose to enter into an 
Agreement and Plan of Merger (“Agreement”), pursuant to 
which Unifund will be merged into Paramount and the 
separate existence of Unifund will cease. Applicants further 
state that Paramount shall be the surviving corporation and 
shall possess all the rights, privileges, and powers, and be 
subject to all of the restrictions, disabilities and duties of 
Paramount and Unifund; that all assets of Unifund shall be 
vested in Paramount as the surviving corporation. Applicants 
also submit that, in order for the merger to become effective, 
the Agreement requires (1) the affirmative vote of at least a 
majority of the outstanding shares of each of the Applicants; 
(2) an opinion of Applicants’ legal counsel to the effect that 
the merger will constitute a tax free reorganization; and (3) 
the issuance of the order requested herein and of any other 
orders of federal and state regulatory authorities as may be 
necessary. According to the application, the Agreement also 
contains customary representations and warranties by each 
of the Funds, the truth and correctness of which are to be 
conditions precedent to the consummation of the merger. 


Applicants state that the Agreement was submitted to the 
Boards of Directors of each of the Funds and approved by a 
majority of the Directors of each such Board on November 
24, 1976. According to the application, the proposed merger 
plan will be submitted to the shareholders of each of the 


Funds at their annual meetings to be held January 12, 1977. € 














E 
i 





Applicants state that the proposed effective date of the 
merger shall be January 31, 1977, and that, shortly before 
the effective date of the merger, each of the Applicants shall 
distribute to its shareholders substantially all of its net taxable 
income for the fiscal year through the effective date of the 
merger. 


If the merger is consummated, it is proposed that the 
outstanding shares of Unifund held of record by each share- 
holder of Unifund will be converted into and become that 
number of full and/or fractional shares of Paramount which, 
when multiplied by the net asset value per share of such 
shares of Paramount, shall have an aggregate net asset 
value equal to the aggregate net asset value of such share- 
holder's interest in Unifund. The net asset value of the 
shares of common stock of Unifund and Paramount at the 
effective date of the merger shall be the net asset values of 
each of the Applicants determined in the manner described in 
their current prospectuses as of the close of the New York 
Stock Exchange on the day of the effective time of the 
merger. : 


Applicants represent that their respective tax positions, as of 
September 30, 1976, are as follows: Paramount had a capital 
loss carryover of $352,344, of which $80,802 and $271,542 
may be used to offset capital gains realized during the five 
year periods ending September 30, 1982 and 1983, respec- 
tively; Unifund had a capital loss carryover of $202, which 
expires on September 30, 1982. On September 30, 1976, 
Paramount had net unrealized gains of $711,135 and Unifund 
has no net unrealized gains. 


The Applicants have agreed that no adjustment need be 
made in the computation of the Applicants’ respective net 
asset values to reflect any potential income tax impact on 
their shareholders which might result from differences in 
amounts of the realized and unrealized capital gains or 
losses. Applicants are of the opinion that the actual impact of 
capital loss carryovers and current net unrealized gains or 
losses is not readily determinable and would be largely a 
matter of speculation, and that any such impact would 
depend on many different factors, including each individual 
shareholder's personal tax status. 


Applicants represent that the primary investment objective of 
each of them is growth of capital; that each of the Applicants 
normally invest in equity securities with a major portion of 
their investments in common stocks; and that their invest- 
ment restrictions are substantially similar in content. Appli- 
cants state, however, that Unifund may not borrow money 
except for temporary or emergency purposes from banks, in 
an amount up to 5% of the value of its assets, but that it may 
not borrow money to purchase investment securities. Appli- 
cants further state that Paramount, whose investment restric- 
tions will be those of the surviving company, has no such 
restriction on borrowing, but that Paramount is not presently 
in debt for any sums borrowed for the purchase of securities. 


& Applicants state that the portfolio of Unifund will continually 
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be reviewed to ascertain that all securities held by Unifund 
are compatible with Paramount's investment objective, and 
that, should any security held by Unifund be deemed to be 
incompatible with that objective, it will be sold prior to the 
merger. 


The application also states that in addition to voting on the 
merger agreement at the annual meeting of January 12, 
1977, the shareholders of each of the Applicants will be 
asked to approve proposed investment advisory agreements 
with Paramount Mutual Fund Management Corporation 
(“Paramount Management”), to replace the existing advisory 
agreements between each of the Applicants and TCA 
Management, said proposed agreements to become effective 
as of February 1, 1977. As described in the application, the 
nature of the services provided by the adviser and the terms 
of the advisory fee schedule are identical in both the existing 
and proposed advisory agreements. 


Section 17(a) of the Act provides, in part, that it shall be 
unlawful for any affiliated person of a registered investment 
company, or an affiliated person of such a person, acting as 
principal, knowingly to sell or purchase from such registered 
investment company any security or other property. Section 
17(b) of the Act provides that the Commission, upon applica- 
tion, shall exempt a proposed transaction from the provisions 
of Section 17(a) of the Act if evidence establishes that the 
terms of the proposed transaction, including the consideration 
to be paid or received, are reasonable and fair and do not 
involve overreaching on the part of any person concerned 
and that the proposed transaction is consistent with the policy 
of each registered investment company concerned and with 
the general purposes of the Act. 


Section 2(a)(3) of the Act, in part, defines “affiliated person” 
of another person to include any person directly or indirectly 
under common coniroi with such other person. Applicants 
recognize that, on the basis of the foregoing facts, they might 
be deemed to be “affiliated persons” of each other and state 
that they have filed this application to avoid any question 
being raised under Section 17(a) of the Act with respect to 
the transaction described herein. 


Applicants represent that the terms of the proposed transac- 
tion are fair and reasonable and do not involve overreaching 
on the part of any person concerned, in that shares of 
Paramount are proposed to be issued for shares of Unifund 
on the basis of their respective net asset values. Applicants 
represent further that the transaction is consistent with the 
policies of each of them. Applicants are of the opinion that 
their shareholders will benefit from the spreading over their 
combined assets of certain relatively fixed expenses, which 
currently constitute a potential duplication of expense in (1) 
auditing, accounting, and legal areas; (2) the qualification of 
shares for sale in the various jurisdictions where shares are 
sold; (3) preparation and printing of shareholder reports, 
prospectuses and proxy material; and (4) possible further 
savings in custodial fees and other expenses. It is estimated 
by Applicants that their combined expenses in the twelve 
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months ended September 30, 1976, assuming that the 
Applicants’ current investment advisory agreements had 
been in effect throughout the period, would have been 
reduced by more than $17,400 had the Funds been com- 
bined during that period. Applicants further assert that the 
increased size of the combined fund also would provide it 
with certain other strengths and flexibilities including some- 
what greater investment flexibility with respect to portfolio 
transactions. 


According to the Application, each of the Applicants will bear 
its own expenses in connection with the merger. Such 
expenses are estimated by Applicants to be $15,000 in the 
aggregate, of which Unifund will bear $5,000 and the remain- 
der of approximately $10,000 will be borne by Paramouni. 


NOTICE IS FURTHER GIVEN that any interested person 
may, not later than January 10, 1977, at 5:30 p.m., submit to 
the Commission in writing a request for a hearing on the 
matter accompanied by a statement as to the nature of his 
interest, the reason for such request, and the issues, if any, of 
fact or law proposed to be controverted, or he may request 
that he be notified if the Commission shall order a hearing 
thereon. Any such communication should be addressed: 
Secretary, Securities and Exchange Commission, Washing- 
ton, D.C. 20549. A copy of such request shall be served 
personally or by mail upon Applicants at the address stated 
above. Proof of such service (by affidavit or, in case of an 
attorney-at-law, by certificate) shall be filed contempora- 
neously. with the request. As provided by Rule 0-5 of the 
Rules and Regulations promulgated under the Act, an order 
disposing of the application will be issued as. of course 
following said date unless the Commission thereafter orders 
a hearing upon request or upon the Commission’s own 
motion. Persons who request a hearing, or advice as to 
whether a hearing is ordered, will receive any notices and 
orders issued in this matter, including the date of the hearing 
(if ordered) and any postponements thereof. 


For the Commission, by the Division of Investment Manage- 
ment, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 9577/December 17, 1976 


In the Matter of 

AMERICAN GENERAL MUNICIPAL BOND FUND, INC. 
2777 Allen Parkway 

Houston, Texas 77017 


and 
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MARYLAND CASUALTY COMPANY 
3910 Keswick Road 
Baltimore, Maryland 21211 


(812-4037) 


ORDER PURSUANT TO SECTION 17(b) OF THE ACT 
EXEMPTING PROPOSED TRANSACTION FROM SEC- 
TION 17(a) OF THE ACT, AND ORDER PURSUANT TO 
SECTION 17(d) OF THE ACT AND RULE 17d-1 THEREUN- 
DER PERMITTING PROPOSED TRANSACTION. 


On November 26, 1976, a notice was issued (Investment 
Company Act Release No. 9542) of an application filed on 
October 7, 1976, and amendments thereto filed on November 
12, 1976, and November 16, 1976, by American General 
Municipal Bond Fund, Inc. (“Fund”), an open-end, diversified, 
management investment company registered under the In- 
vestment Company Act of 1940 (‘Act’), and Maryland Cas- 
ualty Company (“Casualty”), a wholly-owned subsidiary of 
American General Insurance Company, for an order of the 
Commission pursuant to Section 17(b) of the Act exempting 
from the provisions of Section 17(a) of the Act a proposed 
option agreement under which Fund would have the right to 
purchase specified municipal bonds from Casualty and for an 
order of the Commission pursuant to Section 17(d) of the Act 


and Rule 17d-1 thereunder permitting the proposed option 
agreement. 


The notice gave interested persons an opportunity to request 
a hearing, and stated that an order disposing of the applica- 
tion would be issued as of course unless a hearing should be 
ordered. No request for a hearing has been filed and the 
Commission has not ordered a hearing. 


The matter having been considered, it is found, on the basis 
of the information contained in the application, that the terms 
of the proposed transaction, including the consideration to be 
paid or received, are reasonable and fair and do not involve 
overreaching on the part of any person concerned; that the 
proposed transaction is consistent with the policy of the Fund 
and with the provisions and general purposes of the Act; and 
that the participation of the Fund is not on a basis different 
from or less advantageous than that of any other participant. 
Accordingly, 


IT 1S ORDERED, effective forthwith, pursuant to Section 
17(b) of the Act, that the proposed transaction as set forth in 
the application be, and it hereby is, exempted from the 
provisions of Section 17(a) of the Act; and that, pursuant to 
Section 17(d) of the Act and Rule 17d-1 thereunder, said 
application with respect to the proposed transaction, be and it 
hereby is, granted, both subject to the condition that the Fund 
will file with the Commission within 15 days after the exercise 
of the option, if exercised, a copy of all records with respect to 
the option and the subject bonds required to be kept pursuant 


to Rule 31a-1(b)(10) and Rule 31a-1(b)(11) promulgated 
under the Act. 























For the Commission, by the Division of Investment Manage- 


= ment, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 9578/December 17, 1976 


in the Matter of 


NUVEEN MUNICIPAL BOND FUND, INC. 
230 West Monroe Street 
Chicago, Illinois 60606 


(812-4046) 


ORDER PURSUANT TO SECTION 6(c) OF THE ACT 
GRANTING AN EXEMPTION FROM THE PROVISIONS OF 
SECTION 22(d) OF THE ACT. 


On November 26, 1976, a notice was issued (Investment 
Company Act Release No. 9541) of an application filed on 
October 26, 1976, and an amendment thereto on November 
18, 1976, by Nuveen Municipal Bond Fund, Inc. (“Fund”), an 
open-end, diversified, management investment company reg- 
istered under the Investment Company Act of 1940 (‘Act’), 
pursuant to Section 6(c) of the Act for an order of the 
Commission exempting Fund from the provisions of Section 
22(d) of the Act with respect to the proposed sale of Fund 
shares at net asset value without a sales charge to partici- 
pants in a reinvestment program for certificate holders in two 
unit investment trusts sponsored by Fund's principal under- 
writer, John Nuveen & Co. Incorporated. 


The notice gave interested persons an opportunity to request 
a hearing, and stated that an order disposing of the applica- 
tion would be issued as of course unless a hearing should be 
ordered. No request for a hearing has been filed and the 
Commission has not ordered a hearing. 


The matter having been considered, it is found that the 
granting of the requested exemption is appropriate in the 
public interest and consistent with the protection of investors 
and the purposes fairly intended by the policy and provisions 
of the Act. Accordingly, 


IT IS ORDERED, pursuant to Section 6(c) of the Act, that the 
application for exemption from the provisions of Section 22(d) 
of the Act, to the extent requested, be, and hereby is, granted 
effective forthwith. 


For the Commission, by the Division of Investment Manage- 
ment, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT ADVISERS ACT OF 1940 
Release No. 562/December 16, 1976 


Admin. Proc. File No. 3-5098 
In the Matter of 


JOSEPH P. D’ANGELO 
810 Abbott Road 
Buffalo, New York 


MEMORANDUM OPINION AND ORDER 


The Division of Enforcement seeks review of the sanction 
imposed by an administrative iaw judge on Joseph P. 
D'Angelo.’ D’Angelo is president of Daycon Investors Associ- 
ates, Inc. which did not appeal from the law judge’s decision 
denying it registration as an investment adviser. The law 
judge’s undisputed findings are as follows: 


1. On September 29, 1970, Tycodyne Industries Cor- 
poration and D'Angelo, its president, were permanently 
enjoined, in an action brought by this Commission, 
from violating registration and antifraud provisions of 
the securities acts in connection with the purchase, 
offer and sale of Tycodyne and other securities.? 
D’Angelo consented to the injunction without admitting 
or denying the allegations of the complaint. 


2. In June 1976, an application by Daycon for invest- 
ment adviser registration was accepted for filing.3 Item 
16(c) of the application form asked whether certain 
persons, including applicant's officers, were enjoined 
“from engaging in ... any conduct or practice ... in 
connection with the purchase or sale of any security.” 
Explanation of an affirmative answer was required in 
Schedule D of the form, which called for certain 
information with respect to D'Angelo, and in a separate 
Schedule E. However, Daycon answered Item 16(c) in 
the negative, and no disclosure was made of the 
injunction against D'Angelo anywhere in the applica- 
tion. 


3. Thereafter, D'Angelo was advised by Division attor- 
neys that Daycon’s application was inaccurate since it 
failed to disclose the injunction against him. At their 
suggestion, the first application was withdrawn and a 
new one filed in August 1976. However, the second 
application also contained a negative answer to Item 
16(c), and failed to give any details with respect to the 
injunction in Schedule D. Appended to the application 
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was a Schedule E which referred to a “consent action” 
involving D’Angelo and contained many paragraphs of 
self-serving declarations. But it did not describe the 
injunction against D’Angelo. Nor did it even make 
adequate disclosure that an injunction against him had 
issued. 


The administrative law judge nevertheless concluded that a 
six-month suspension of D'Angelo from association with any 
investment adviser was an adequate sanction in the public 
interest. He noted that there were two grounds for the 
imposition of a sanction—the injunction itself, and the failure 
to make disclosure concerning it in Daycon’s registration 
application. With respect to the injunction, the law judge took 
into account the circumstances that it had been issued more 
than six years previously, that D'Angelo “did not recognize 
and probably misunderstood” the extent of his responsibility 
for Tycodyne’s violations, that D'Angelo was ill at that time 
and wished to put an end to the notoriety resulting from the 
filing of the Commission’s complaint, and that D'Angelo and 
his family suffered severe financial losses as a result of their 
involvement with Tycodyne. 


The law judge, however, found little excuse for D’Angelo’s 
failure to disclose the injunction in Daycon’s application for 
registration, especially after our staff had alerted him to this 
deficiency. The judge characterized the reference to a “con- 
sent action” in the resubmitted application as a “transparent 
device to avoid the obvious.” He further stated: 


“If [D’Angelo’s] failure to correctly answer Section 16(c) 
and Schedule D of the application were an intentional 
device to deceive then D'Angelo should receive the 
severest sanction. If it were not so intentional then he 
has exhibited inexcusable carelessness.” 


We agree with the law judge’s quoted statement. But we 
. cannot agree that, under the circumstances, the sanction he 
imposed on D’Angelo is an adequate one. An investment 
adviser is a fiduciary in whom clients must be able to put their 
trust.4 As one court has stated, it is “an occupation which can 
cause havoc unless engaged in by those with appropriate 
background and standards.”> 


Taking into account the mitigative factors cited by D'Angelo 
and the law judge, including D’Angelo’s claim that he did not 
intend to deceive anyone, we are not persuaded that 
D’Angelo meets the standards we consider requisite for 
association with an investment adviser. We conclude that 
D’Angeio should be excluded from any such association in 
the public interest. 


Accordingly, IT IS ORDERED that Joseph P. D'Angelo be, 
and he hereby is, barred from being associated with any 
investment adviser. 


By the Commission (Chairman HILLS and Commissioners 
LOOMIS, EVANS and POLLACKk). 


1264/SEC DOCKET 


George A. Fitzsimmons 
Secretary 





1 These proceedings under the Investment Advisers Act of 
1940 were instituted by order of October 5, 1976. Administra- 
tive Law Judge Jerome K. Soffer filed his initial decision on 
November 5, and the record was certified to the Commission 
on November 26. Oral argument was waived. 


2 Civ.-1970-421 (W.D.N.Y.). 

3 The application was prepared by D’Angelo’s secretary on 
the basis of information which he supplied, and the applica- 
tion was signed by him. 


4 Edward J. Moschetti, 41 S.E.C. 942, 943 (1964). 


5 Marketlines, Inc. v. S.E.C., 384 F.2d 264, 267 (C.A. 2, 
1967), cert. denied, 390 U.S. 947 (1968). 
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Litigation Release No. 7694/December 16, 1976 


S.E.C. v. Research Homes, Inc., et al. 
(E.D. of Va., Alex. Div., Civil Action No. C-76-912-A) 


Paul F. Leonard, Administrator of the Washington Regional 
Office of the Securities and Exchange Commission, today 
announced that on December 13, 1976, the Honorable Albert 
Bryan, Jr. of the U.S. District Court for the Eastern District of 
Virginia entered judgments of permanent injunction restrain- 
ing and enjoining Research Homes, Inc. (“RHI”), James W. 
Dyer, L. Blaine Liljenquist and H. Dwayne Stevenson from 
further violations of the registration provisions of the Securi- 
ties Act of 1933 (‘Securities Act’) and RHI, Dyer and 
Liljenquist from further violations of the anti-fraud provisions 
of the Securities Act and the Securities Exchange Act of 1934 
(“Exchange Act’). 


The Commission’s Complaint, filed on December 10, 1976, 
alleged that RHI, Dyer, Liljenquist and Stevenson violated the 
registration provisions of the Securities Act by offering and 
selling RHI stock on behalf of the company and on behalf of 
themselves when no registration statement had been filed or 
was in effect with the Commission with respect to such 
securities. The Complaint charges that beginning in Decem- 
ber 1970 and continuing until October 1972, RHI engaged in 
a series of offerings of its stock; that during the course of 
these offerings, RHI stock was sold to a large number of 
public investors; that during a purported foreign offering of 











RHI stock, the company sold substantial amounts of its stock 
to residents and citizens of the United States; and that RHI 
sold its stock through nominees and thereby kept its stock 
transfer records and shareholder lists from accurately reflect- 
ing the true nature of the transactions, the real identity of the 
stockholders and the holdings of RHI stock by said stockhold- 
ers. The Commission’s Complaint further alleges that Dyer, 
Liljenquist and Stevenson directly and indirectly sold substan- 
tial amounts of their personal RHI stock to public investors, 
that these defendants used various types of nominee trans- 
actions in connection with these sales, and that as a result of 
these transactions RHI’s stock records did not reveal the fact 
that said sales had occurred or the true purchasers of the 
stock. 


Additionally, the Complaint charges that RHI, Dyer and 
Liljenquist variously violated the anti-fraud provisions of the 
Securities Act and Exchange Act in connection with the sale 
of stock by RHI and sales of personal RHI stock by Dyer and 
Liljenquist. In this respect the Complaint alleges that these 
defendants made misrepresentations and omissions of 
material facts regarding, among other things, the creation of a 
public market for RHI stock, the future selling price of RHI 
stock, the propriety of certain nominee transactions, the 
financial condition of RHI, the speculative nature of these 
investments, and the value of the stock being offered. 


The defendants consented to the entry of the injunctions 
without admitting or denying the allegations of the Commis- 
sion’s Complaint. The Court also ordered RHI and Dyer to 
periodically report specified information to the Commission 
and the shareholders of RHI. 





Litigation Release No. 7695/Friday, December 17, 1976 


The City of New York and the Securities and Exchange 
Commission announced today that they have agreed to 
discontinue the lawsuit entitled City of New York v. Securi- 
ties and Exchange Commission, et al. In that action, the City 
had. sought a ruling that any regulation of governmental 
issuers of securities by the Commission was both unauthor- 
ized and unconstitutional. At the time the suit was filed the 
City believed and still believes that the determination of these 
fundamental issues is essential. 


The Commission and the City believe, however, that the 
public interest requires joint cooperation in seeking ways to 
provide investor confidence in the municipal securities mar- 
kets. While the Commission has not yet reached a final 
determination with respect to its pending inquiry, the Com- 
mission and the -City believe that a discontinuance of the 
City’s lawsuit now will allow time for the Commission to 
develop information in connection with the municipal securi- 


ties markets and to reach conclusions with respect to the 
matters that the Commission has been examining. The City 
and Commission, in accordance with their respective respon- 
sibilities, will continue to work to assure an open and in- 
formed municipal securities marketplace. 





Litigation Release No. 7696/December 17, 1976 


SEC v. E. J. ALBANESE & CO., INC., ET AL. 
76 Civil Action File No. 4788 (EW) (S.D.N.Y. 1976) 


William D. Moran, Administrator of the New York Regional 
Office, announced that on November 15, 1976 the Honorable 
Edward Weinfeld, United States District Judge for the South- 
ern District of New York, issued a Final Judgment of Perma- 
nent Injunction against James John Masiello (“Masiello”), an 
employee of E. J. Albanese & Co., Inc., a New York City 
broker-dealer currently being liquidated pursuant to the Secu- 
rities Investor Protection Act of 1970. 


The decree, issued after a trial held on November 3, 4, and 5, 
1976, enjoins Masiello from aiding and abetting further viola- 
tions of Section 17(a) of the Securities Exchange Act of 1934 
and Rules 17a-3 and 17a-4 (bookkeeping rules) and 17a-11 
(supplemental reporting requirements) thereunder, in connec- 
tion with E. J. Albanese & Co., Inc. or any other broker-dealer 
with respect to which Masiello may become an associated 
person. 


For further information, see Litigation Release No. 7666. 





Litigation Release No. 7697/December 16, 1976 


SEC v. INTERNATIONAL TRADE DEVELOPMENT OF 
COSTA RICA, S.A., ET AL. 
(S.D. FLA. CIVIL NO. 76-2228-CIV-NCR) 


William D. Goldsberry, Regional Administrator of the Chicago 
Regional Office, Jule B. Greene, Regional Administrator of 
the Atlanta Regional Office, and William Nortman, Associate 
Administrator, Miami Branch Office of the Securities and 
Exchange Commission, announced that on December 9, 
1976, the Commission filed a complaint in Federal District 
Court in Miami (Southern District of Florida) against Interna- 
tional Trade Development of Costa Rica, S.A. (‘I.T.D.”); 
Robert Winston Slocum, Miami, Florida; Donald L. Gordon, a/ 
k/a Donald L. Gordon Weinberg, Miami, Florida; Francis S. 
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Casey, Wantagh, New York; David W. Barrell, Albany, New 
York; George J. Hamberg, Holland, Michigan; Robert J. 
Meiners, Carmel, Indiana; and Michael J. Meiners, Carmel, 
Indiana, seeking a preliminary and permanent injunction from 
further violations of the registration and anti-fraud provisions 
of the Federal securities laws (Sections 5 and 17(a) of the 
Securities Act of 1933 and Section 10(b) of the Securities 
Exchange Act of 1934 and Rule 10b-5 thereunder) in the sale 
of securities in the form of notes of |.T.D. The Commission’s 
compiaint also seeks an accounting from all defendants of 
funds raised from investors and an order against all defend- 
ants restraining them from destruction of records of I.T.D. 
Additionally, the Commission seeks from |.T.D., Robert Slo- 
cum and Donald Gordon, disgorgement of any and all funds 
or other assets which they have received as a result of their 
sales of the notes, a freeze on the assets of |.T.D., a freeze 
on the personal assets of Slocum and Gordon, and the 
appointment of a receiver. 


The complaint alleges that in the offer and sale of the notes, 
1.T.D., Robert Winston Slocum, Donald L. Gordon, Francis S. 
Casey, and David W. Barrell made untrue statements of 
material facts to purchasers and prospective purchasers 
concerning, but not limited to, investors’ receipt of their initial 
“loan” plus 100% interest in 90 days, financial condition and 
business operation of |.T.D., location and terms of the sinking 
fund established for redemptions, status of the notes as a 
security, registration and disclosure provisions of either state 
or federal laws as they related to the notes, commissions 
received by the salesmen, numerous suits which Slocum was 
the subject, and |.T.D. was subject to Cease and Desist 
Orders in Michigan and Indiana for securities violations in 
those respective states. The complaint also alleges that 
George J. Hamberg, Robert J. Meiners, and Michael J. 
Meiners made untrue statements of material facts and omit- 
ted to state material facts to purchasers and prospective 
purchasers concerning, but not limited to, status of the notes 
as a security, registration and disclosure provisions of either 
state or federal laws as they relate to the notes, investor's 
receipt of their initial “loan” plus 100% interest in 90 days, the 
financial condition of !.T.D., and commissions received by the 
salesmen. 





Litigation Release No. 7698/December 17, 1976 


UNITED STATES v. RANDY COPELAND 
CR 3-76-307 (N.D. Tex.) 


Richard M. Hewitt, Administrator of the Fort Worth Regional 
Office of the Securities and Exchange Commission, and 
Michae! P. Carnes, United States Attorney for the Northern 
District of Texas, today announced that on December 13, 
1976 Federal District Judge Robert M. Hill at Dallas, Texas 
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found Randy Copeland, Dallas, guilty of securities fraud and 
mail fraud following his plea of guilty to two counts of a seven 
count criminal indictment. 


The indictment returned by the Grand Jury on November 12, 
1976 alleged that Copeland violated the securities fraud and 
mail fraud statutes in connection with the offer and sale of 
fractional undivided working interests in an oil and gas lease 
offered by Cope-Land Oil & Gas Company, Dallas. The 
indictment alleged that Copeland had induced sales of frac- 
tional undivided working interests by the use of false and 
misleading statements relating to the manner in which inves- 
tor moneys were spent, the amount of risk involved in the 
investment, and when the well would be drilled. 


Judge Hill set sentencing for Friday, January 14, 1977. 


For further information see Litigation Release Nos. 5134, 
5162 and 7553. 





Litigation Release No. 7699/December 20, 1976 


S.E.C. v. D. Doyle Mize, et al 
(C.A. No. 75-H-1420, S.D. Tex.) 


The Commission announced today that on December 14, 
1976, U.S. District Judge Allen Hannay of the Southern 
District of Texas (Houston Division) signed a Final Judgment 
of Permanent Injunction as to Valhi, Inc. (“Valhi”). Valhi 
consented to the entry of the Judgment without admitting or 
denying any of the Commission's allegations in S.E.C. v. D. 
Doyle Mize, et al. 


The action, filed in August 1975, alleged, inter alia, that Valhi 
was “spun off’ from its parent, defendant Southdown, Inc., 
pursuant to a false and misleading prospectus that failed to 
disclose the plan of management of Southdown to obtain 
voting control of Valhi after the spin off. 


The Judgment prohibits Valhi, in any offer or sale of Valhi 
stock, from making false statements of material fact or 
omitting to state material facts concerning any spin-off or 
stock dividend of Valhi common stock, or concerning any 
Valhi transaction in which any officer, director, employee, 
affiliate, associate or controlling person of Valhi has any 
material interest in, or affiliation with, the other parties to the 
transaction. 


The Judgment also requires Valhi, for a period of three years, 
to appoint and maintain two independent directors to its 
Board of Directors. This provision continues a similar provi- 
sion of a Stipulation entered in September 1975. 


See Litigation Release No. 7042 and 7080. 
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